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1
 

 
 
Judgment of September 17, 2013 
 
First Civil Law Court 
 
 
Federal Judge Klett (Mrs.), Presiding 
Federal Judge Kolly 
Federal Judge Kiss (Mrs.) 
Clerk of the Court: Leemann 
 
 
 
X.________ Corp.  
Represented by Mr. Matthew Reiter and Mrs. Anina Wissner, 
Appellant 
 
v. 
 
Y.________ Ltd., 
Represented by Mr. Marc S. Palay and Dr. Dorothee Schramm,   
Respondent 
 
 
Facts: 
 
A. 
Y.________ Ltd. (the Claimant, the Respondent) is incorporated in the British Virgin Islands 
and entered into Contract no. XXX (hereafter: the Second Contract) with X.________ Corp. 
(the Defendant, the Appellant), also incorporated in the British Virgin Islands, with a view to 
the delivery of a total of 604’000 tons of alumina and 120 tons of hydrate. The contract 
contains an arbitration clause.  
 
The Second Contract was backdated to November 16, 2005, and concerned the period 
between November 16, 2005, and December 31, 2006. The contract was signed by Mr. 
Z.________ on behalf of X.________ Corp. on May 4, 2006, and Y.________ signed on 
August 4, 2006.  
 
The price applicable until December 31, 2006, was set at 25% of the price of aluminium on 
the London Metal Exchange (LME), pursuant to an annex to the Second Contract described as 
“Addendum No. 1 dated November 16, 2005.” In a letter of July 24, 2006, X.________ Corp. 
advised Y.________ Ltd. it would not accept any further deliveries.  
 
In a letter of August 1, 2006, Y.________ Ltd. insisted upon performance of the contract. The 
letter remained unanswered.  
 
Y.________ Ltd. delivered more alumina for the third quarter of 2006, the last time on 
September 7, 2006; the deliveries were accepted by X.________ Corp. and paid for. Then, it 
refused to accept any further deliveries.  
 
In a letter of September 26, 2006, Y.________ Ltd. stated that it would sell the last delivery 
meant for the third quarter and take action against X.________ Corp. for the damage, 
including loss of profit, caused by the refusal to take deliveries in the fourth quarter.  
 
B. 

                                                 
1 Translator’s Note:  Quote as  X.________Corp. v. Y.________ Ltd. 4A_330/2013. The original of decision is in  

German. The full text is available on the website of the Federal Tribunal, www.bger.ch.  

http://www.bger.ch/
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Eventually, Y.________ Ltd. initiated arbitration proceedings, according to the rules of the 
International Chamber of Commerce (ICC) against X.________ Corp. and essentially 
submitted that it should be ordered to pay a minimum of USD 55’847’290, with interest from 
August 1, 2006.  
 
In a partial award of June 20, 2012, the Arbitral Tribunal found that it had jurisdiction and 
held that the Defendant had breached the Second Contract; the amount of damages would be 
decided separately.  
 
In a final award of May 29, 2013, the Arbitral Tribunal essentially upheld the claim and 
ordered the Defendant to pay USD 52’952’177.78, with interest at 5% on USD 16’046’907.88 
from November 1, 2006; on USD 18’170’942.10 from December 1, 2006; and on USD 
18’734’327.80 from January 1, 2007.  
 
C. 
In a civil law appeal, the Defendant submits that the Federal Tribunal should annul the award 
of May 29, 2013, and send the matter back to the Arbitral Tribunal for a new decision.  
 
No submissions were sought.  
 
 
Reasons: 
 
 
1. According to Art. 54(1) BGG,

2
 the judgment of the Federal Tribunal is issued in an official 

language,
3
 as a rule in the language of the decision under appeal. When the decision is in 

another language, the Federal Tribunal uses the official language chosen by the parties. The 
award under appeal is in English. As this is not an official language, the judgment of the 
Federal Tribunal shall be issued in the language of the appeal, in accordance with its practice.  
 
2.  
In the field of international arbitration, a civil law appeal is permitted pursuant to the 
requirements of 190-192 PILA

4
 (SR 291) (Art. 77(1)(a) BGG).  

 
2.1. The seat of the Arbitral Tribunal is in Zürich in this case. At the relevant time, the parties 
had their seat outside Switzerland. As they did not opt out of the provisions of Chapter 12 
PILA in writing, they are accordingly applicable (Art. 176(1) and (2) PILA).  
 
2.2. Only the grievances listed in Art. 190(2) PILA are admissible (BGE 134 III 186 at 5 p. 
187;

5
 128 III 50 at 1a o, 53; 127 III 279 at 1a p. 282). According to Art. 77(3) BGG, the 

Federal Tribunal reviews only the grievances that are raised and reasoned in the appeal brief; 
this corresponds to the duty to provide the reasons required by Art. 106(2) BGG, as to the 
violation of constitutional rights and of cantonal and intercantonal law (BGE 134 III 186 at 5 
p. 187 with references). Criticism of an appellate nature is not permitted (BGE 134 III 565 at 
3.1 p. 567;

6
 119 II 380 at 3b p. 382).  

 
2.3. The Federal Tribunal bases its judgment on the factual findings of the arbitral tribunal 
(Art. 105(1) BGG). It may not rectify or supplement the factual findings of the arbitral 

                                                 
2 Translator’s Note:  BGG is the German abbreviation for the Federal Statute of June 17, 2005, organizing the 
Federal 

Tribunal, RS 173.110.  
3 Translator’s Note:  The official languages of Switzerland are German, French and Italian. 
4 Translator’s Note:  PILA is the most commonly used English abbreviation for the Federal Statute on International  

Private Law of December 18, 1987, RS 291. 
5 Translator’s Note:  The English translation of this decision is available here:  

http://www.swissarbitrationdecisions.com/right-to-be-heard-equality-between-the-parties  
6 Translator’s Note:  The English translation of this decision is available here:  

http://www.swissarbitrationdecisions.com/extension-of-arbitration-clause-to-non-signatories-
case-of-a-gua  

http://www.swissarbitrationdecisions.com/right-to-be-heard-equality-between-the-parties
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tribunal, even when they are blatantly inaccurate or based on a violation of the law within the 
meaning of Art. 95 BGG (see Art. 77(2) BGG, which excludes the application of Art. 97 
BGG and Art. 105(2) BGG). However, the Federal Tribunal may review the factual findings 
of the award under appeal when some admissible grievances within the meaning of Art. 
190(2) PILA are raised against such factual findings or when new evidence is exceptionally  
 
 
taken into consideration

 
(BGE 138 III 29 at 2.2.1 p. 34;

7
 134 III 565 at 3.1 p. 567; 133 III 139 

at 5 p. 141; all with references). Whoever wishes to invoke an exception to the rule that the 
Federal Tribunal is bound by the factual findings of the arbitral tribunal – and seeks to rectify 
or supplement the factual findings on that basis – must show, with reference to the record, that 
the corresponding factual allegations were raised in the arbitral proceedings in accordance 
with the procedural rules (BGE 115 II 484 at 2a p. 486; 111 II 471 at 1c p. 473; each with 
references).  
 
3.  
 
The Appellant argues a violation of the right to be heard (Art. 190(2)(d) PILA).  
 
3.1. Art 190(2)(d) PILA allows an appeal for violations of the mandatory procedural rules, 
according to Art. 182(3) PILA. Accordingly, the arbitral tribunal must, in particular, 
safeguard the right of the parties to be heard. This essentially corresponds to the constitutional 
right embodied in Art. 29(2) BV

8
 (BGE 130 III 35 at 5 p. 37 f.; 128 III 234 at 4b p. 243; 127 

III 576 at 2c p. 578 f.). Case law deduces from this, in particular, the right of the parties to 
state their views as to all facts important for the judgment, to present their legal arguments, to 
prove their important factual allegations with appropriate means submitted in a timely manner 
and in the prescribed format, to participate in the hearings and to access the record (BGE 130 
III 35 at 5 p. 38; 127 III 576 at 2c p. 578 f.; each with references). Correspondingly, the 
Arbitral Tribunal must effectively hear and examine the legally pertinent submissions of the 
parties. Yet, this does not mean that it must deal explicitly with each argument of the parties 
(BGE 133 III 235 at 5.20 p. 248 f.; 121 III 331 at 3b p. 333). According to established case 
law, within the meaning of Art. 190(2)(d) PILA there is no right to a reasoned final award 
arising from the principle of the right to be heard (BGE 134 III 186 at 6.1 p. 187

9
 with 

references).  
 
3.2. The Appellant argues that in the arbitral proceedings that it submitted, with regard to the 
quantum of damage, the Addendum – which provides for a price of 25% of the aluminium 
price according to the London Metal Exchange – was signed unilaterally by the Appellant 
only; the Respondent intentionally did not sign the Second Contract or the Addendum and did 
not otherwise express any intent to be bound in this way by the price contained in the 
Addendum – for instance, by submitting invoices – so there was never an agreement on a 
purchase price of 25% of the LME aluminium price. Moreover it argued, on the basis of the 
legal assumption embodied in Art. 16(1) OR

10
 and on the basis of Art. 8 ZGB,

11
 that the 

Respondent had the burden of proving a consensus was reached with regard to the purchase 
price. The Arbitral Tribunal did not address the issue of the validity of the Addendum in the 
partial award and also left these arguments of the Appellant unanswered in the final award as 
it did not explain either when and how an agreement was reached on a price of 25% of the 
LME aluminium price, or why it differed from the allocation of the burden of proof according 
to Art. 8 ZGB and Art. 16(1) OR. This would constitute a violation of the right to be heard.  
 

                                                 
7 Translator’s Note:  The English translation of this decision is available here:  

http://www.swissarbitrationdecisions.com/jurisdiction-of-the-cas-upheld-a-pathological-clause-
has-to-be-s   

8  Translator’s Note: BV is the German abbreviation for the Swiss Federal Constitution.  
9 Translator’s Note:  The English translation of this decision is available here:  
   http://www.swissarbitrationdecisions.com/right-to-be-heard-equality-between-the-parties 
  
10 Translator’s Note: OR is the German abbreviation for the Swiss Code of Obligations.  
11 Translator’s Note: ZGB is the German abbreviation for the Swiss Civil Code. 

http://www.swissarbitrationdecisions.com/jurisdiction-of-the-cas-upheld-a-pathological-clause-has-to-be-s
http://www.swissarbitrationdecisions.com/jurisdiction-of-the-cas-upheld-a-pathological-clause-has-to-be-s
http://www.swissarbitrationdecisions.com/right-to-be-heard-equality-between-the-parties
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3.3. The claim that the Arbitral Tribunal disregarded the Appellant’s argument in violation of 
the right to be heard is unfounded. The arbitral award under appeal expressly presents the 
Appellant’s view that the parties never agreed on the Addendum to the Second Contract and 
therefore to the price of 25% of the LME aluminium price it contained. However, the Arbitral 
Tribunal did not find the argument cogent and based its award on two independent alternative 
reasons: First, the Appellant had taken the view in the arbitral proceedings, at least implicitly, 
that the Addendum shared the legal fate of the Second Contract and submitted in its briefs that 
the purchase price, according to the Second Contract, was 25% of the LME aluminium price; 
therefore, it could not argue the opposite at this stage of the proceedings. Alternatively, the 
Appellant’s argument as to the invalidity of the Addendum was also substantively unfounded, 
as various documents (in particular the correspondence between the parties) and witness 
statements showed that the parties had agreed on a purchase price of 25% of the aluminium 
price on the London Metal Exchange.   
 
Contrary to what the Appellant seems to assume, the Arbitral Tribunal did not at all misjudge 
the significance of the conclusion of an agreement as to the purchase price with regard to the 
outcome of the proceedings, but it considered the Appellant’s argument that there was no 
agreement as inadmissible in view of its attitude in the proceedings; also, an assessment of the 
evidence lead it to find that there was an agreement of the parties on 25% of the LME 
aluminium price, should the argument have to be taken into consideration at all. The 
Appellant does not explain to what extent sanctioning its contradictory attitude in the 
proceedings violated its right to be heard, rather it merely criticizes the factual findings of the 
Arbitral Tribunal in an appellate manner. Neither is it able to show in its submissions that the 
Arbitral Tribunal found a concurring intent of the parties as to the purchase price in violation 
of the right to be heard. To the extent that the Appellant argues that the Arbitral Tribunal 
implicitly imposed the burden of proof as to the validity of the Addendum upon it without 
explaining why it would deviate from the general rules as to the burden of proof, it argues that 
the award under appeal is insufficiently reasoned, which is not one of the legally prescribed 
grounds for appeal (see BGE 134 III 186 at 6.1 p. 187 f.;

12
 127 III 576 at 2b p. 577 f.; each 

with references).  
 
To the extent that the Appellant additionally argues in its brief on the basis of Art. 8 ZGB and 
Art. 16(1) OR that, contrary to the view of the Arbitral Tribunal, the Respondent should have 
had the burden of proof with regard to the intent to be bound, it merely criticizes the award 
under appeal in an inadmissible manner, without claiming one of the grounds for appeal under 
Art. 190 (2) PILA. This applies to its argument that, contrary to the reasons in the award 
under appeal, the evidence assessed by the Arbitral Tribunal would not lead to the conclusion 
of a commitment according to Art. 1 OR, as there was no declaration of intent there, within 
the meaning of intent recognizable by third parties. It further submits inadmissible criticism of 
the contents of the award under appeal when it claims that it was “weird” to address the issue 
of the temporal validity of the market price adjustment under the title “Validity of the 
Addendum.” In doing so, the Appellant disregards the fact that substantive review of an 
international arbitral award by the Federal Tribunal is limited to the issue as to whether the 
arbitral award is consistent with public policy (BGE 121 III 331 at 3a p. 333); however, the 
appeal rightly does not contain an argument that public policy was violated.  
 
4.  
The appeal proves to be unfounded and is to be rejected to the extent that the matter is capable 
of appeal. In such an outcome of the proceedings, the Appellant must pay the costs (Art. 66(1) 
BGG). The Respondent has no right to be compensated as it did not bear any burden from the 
federal proceedings (Art. 68(1) BGG). Hence, its request for security for costs becomes moot.  
 
 
Therefore the Federal Tribunal Pronounces: 
 
1.  

                                                 
12 Translator’s Note: The English translation of this decision is available here:  
   http://www.swissarbitrationdecisions.com/right-to-be-heard-equality-between-the-parties 
  

http://www.swissarbitrationdecisions.com/right-to-be-heard-equality-between-the-parties
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The appeal is rejected to the extent that the matter is capable of appeal.  
 
2.  
The judicial costs set at CHF 80’000 shall be borne by the Appellant.  
 
3.  
No costs are awarded.  
 
4.  
This judgment shall be notified in writing to the parties and to the ICC Arbitral Tribunal in 
Zürich.  
 
 
Lausanne, September 17, 2013 
 
In the name of the First Civil Law Court of the Swiss Federal Tribunal 
 
Presiding Judge:    Clerk: 
 
 
Klett (Mrs.)     Leemann  
 
 


