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4A_524/20121 

 

Judgment of April 18, 2013 

 

First Civil Law Court 

 

Federal Judge Klett (Mrs), Presiding 

Federal Judge Corboz, 

Federal Judge Kolly, 

Clerk of the Court: Leemann 

 

X.________ SpA, 

Represented by Mr. André A. Girguis, 

Appellant, 

 

v. 

 

Y. ________ GmbH,  

Represented by Mr. Ernst A. Widmer,  

Respondent 

 

Facts: 

 

A. 

A.a  

X.________ SpA, incorporated in K.________, Italy (the Respondent, the Appellant) is a private airline.  

 

Y.________ GmbH, [name of city omitted], Germany (the Claimant, the Respondent) is a consulting firm 

in the aviation industry.  

 

A.b  

On October 29, 2010, the parties entered into a contract described as a “Consultancy Agreement,” 

which contained an arbitration clause and a choice of law clause in favour of Swiss law. The contract 

provided that Y.________ GmbH would advise X.________ SpA with a view to reducing the costs of 

technical maintenance, by among other things assessing the existing maintenance contracts while 

providing support in the negotiations as to their extension or the conclusion of new contracts. 

 

On June 6, 2011, due to the efforts of Y.________ GmbH, X.________ SpA was able to enter into a 

new contract with Z.________ AG, substituting the existing maintenance contract with W.________. 

The parties remained in disagreement as whether or not a claim of Y.________ GmbH for a success fee 

would result therefrom.  

 

B. 

                                                      
1 Translator’s note: Quote as X._____ SpA v. Y._____ GmbH, 4A_524/2012. The original decision is in German. The text is 

available on the website of the Federal Tribunal www.bger.ch. 

http://www.bger.ch/
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On August 18, 2011, Y.________ GmbH started an arbitration in the Zurich Chamber of Commerce with 

the submission – supplemented during the proceedings – that X.________ should be ordered to pay 

EUR 435’150, with interest at 5% from July 11, 2011. The latter submitted that the claim should be 

rejected.  

 

On November 18, 2011, the parties jointly appointed a sole arbitrator who was subsequently confirmed 

by the Zurich Chamber of Commerce. 

 

After a three-day hearing, the Arbitrator upheld the claim in an award of July 20, 2012 (operative part 

§1), set the costs of the proceedings (operative part §2 and §3), ordered the Defendant to pay the costs 

and the other party’s legal costs (operative part §4 and §5), and determined the interest accruing 

(operative part §6); all other submissions were rejected by the Arbitrator (operative part §7). 

 

C. 

In a civil law appeal, the Defendant submits that the Federal Tribunal should “annul §1, §5, and §6 of 

the operative part of the award of July 20, 2012, and send the matter back to the Arbitrator for a new 

decision, for which he should be instructed to reject the Respondent’s claim completely on the basis of 

the reasons of the judgment of the Federal Tribunal.” Alternatively, the matter should be sent back to 

the Arbitrator after annulment of the aforesaid paragraphs of the dispositive part of the award. The 

Respondent submits that the appeal should be rejected. The Arbitrator did not submit a brief.  

 

The Appellant submitted a reply to the Federal Tribunal on January 4, 2013, and the Respondent a 

rejoinder on January 11, 2013.  

 

D.  

On December 3, 2012, the Federal Tribunal rejected the additional evidence introduced by the 

Respondent and the Appellant’s request for a stay for enforcement. 

 

 

Reasons: 

 

1. 

According to Art. 54(1) BGG,2 the decision of the Federal Tribunal is issued in an official language,3 as a 

rule in the language of the decision under appeal. If the decision is in another language, the Federal 

Tribunal resorts to the official language chosen by the parties. The award under appeal is in English. As 

this is not an official language, and the parties used German before the Federal Tribunal, the judgment 

of the Federal Tribunal will be issued in German.  

 

2.  

In the field of international arbitration, a civil law appeal is allowed under the requirements of Art. 190 – 

192 PILA4 (SR 291) (Art. 77(1)(a) BGG).  

2.1  

                                                      
2 Translator’s Note: BGG is the German abbreviation for the Federal Statute of June 17, 2005, organizing the Federal 
Tribunal, RS 173.110.  
3 The official languages of Switzerland are German, French, and Italian.  
4 Translator’s Note: PILA is the most commonly used English abbreviation for the Federal Statute on International Private 
Law of December 18, 1987, RS 291. 
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The seat of the Arbitral Tribunal was in Zurich in this case. The parties had their seat outside 

Switzerland at the relevant time. As they did not exclude in writing the provisions of Chapter 12 PILA, 

they are accordingly applicable (Art. 176(1) and (2) PILA).  

 

2.2. 

The civil law appeal within the meaning of Art. 77(1) BGG may, in principle, only result in the annulment 

of the decision  under appeal (see Art. 77(2) BGG, which rules out the applicability of Art. 107(2) BGG, 

to the extent that this empowers the Federal Tribunal to decide the matter itself). To the extent that the 

dispute concerns the jurisdiction of the arbitral tribunal, there is an exception to the effect that the 

Federal Tribunal may itself decide the jurisdiction of the arbitral tribunal or lack thereof (BGE 136 III 605 

at 3.3.4, p. 616, with references).  

 

The Appellant’s submission is inadmissible to the extent that beyond the annulment of §1, §4, §5 and §6 

of the dispositive part of the award, the Arbitrator should be instructed to reject the Respondent’s claim 

within the meaning of the reasons of the judgment of the Federal Tribunal. The matter is not capable of 

appeal to the extent that the Appellant seeks a substantive judgment or specific instruction to the 

Arbitral Tribunal as to the decision to be taken.  

 

2.3 

Only those grievances listed in Art. 190(2) PILA are admissible (BGE 134 III 186 at 5, p. 187; 128 III 50 

at 1a, p. 53; 127 III 279 at 1a, p. 282). According to Art. 77(3) BGG, the Federal Tribunal reviews only 

the grievances that are raised and reasoned in the appeal brief; this corresponds to the duty to provide 

reasons in Art. 106(2) BGG for the violation of constitutional rights and of Cantonal and inter-Cantonal 

law (BGE 134 III 186 at 5, p. 187, with references). Criticism of an appellate nature is not permitted 

(BGE 134 III 565 at 3.1, p. 567; 119 II 380 at 3b, p. 382). 

 

2.4 

The Federal Tribunal bases its judgment on the factual findings of the arbitral tribunal (Art. 105(1) BGG). 

This Court may not rectify or substitute the factual findings of the arbitral tribunal, even when they are 

blatantly inaccurate or rely on a violation of the law within the meaning of Art. 95 BGG (see Art. 77(2) 

BGG ruling out the applicability of Art. 97 BGG and Art. 105(2) BGG). However, the Federal Tribunal 

may review the factual findings of the arbitral award under appeal when some admissible grievances 

within the meaning of Art. 190(2) PILA are raised against these factual findings, or when new evidence 

is exceptionally taken into account (BGE 138 III 295 at 2.2.1 p. 34; 134 III 565 at 3.1, p. 567; 133 III 139 

at 5, p. 141; each with references). The party claiming an exception to the rule that the Federal Tribunal 

is bound by the factual findings of the arbitral tribunal and seeking to have the factual findings rectified 

or supplemented on this basis must show, with reference to the record, that the corresponding factual 

allegations were raised during the arbitral proceedings, in accordance with procedural rules (BGE 115 II 

484 at 2a, p. 486; 111 II 471 at 1c, p. 473; each with references). 

 

3.  

The Appellant argues that the award under appeal is incompatible with public policy (Art 190(2)(e) 

PILA).  

 

                                                      
5 The English translation of this decision is available here: 
http://www.swissarbitrationdecisions.com/jurisdiction-of-the-cas-upheld-a-pathological-clause-has-to-be-s 
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3.1 

It argues that the reasoning in the award – according to which it could not claim a fundamental error in 

the case at hand – is blatantly incompatible with the local value system. According to a general principle 

of law, a contract is not binding for the party acting in fundamental error at the time of conclusion. This 

would be the case here as the error concerned a factual element that should have been a necessary 

basis of the contract, according to commercial good faith. The arbitrator disregarded this principle and 

violated public policy when he found the contract valid despite the existence of the requirements for a 

substantial error. The Appellant described these elements in detail in its briefs and proved in its 

submissions that the Consultancy Agreement was invalid and therefore the success fee was not owed. 

To the extent that the Arbitrator found the Consultancy Agreement valid despite the presence of all the 

requirements of a fundamental error, he violated the principle of reliance.  

 

3.2 

The substantive review of an international arbitral award by the Federal Tribunal is limited to the issue of 

the compatibility of the award with public policy (BGE 121 331, at 3a, p. 333). The substantive 

adjudication of a claim in dispute violates public policy only when it violates some fundamental 

principles of substantive law to such an extent that it is no longer consistent with the determining and 

broadly recognized value system which, according to the prevailing opinion in Switzerland, should be 

the basis of any legal order. Among such principles are the sanctity of contracts (pacta sunt servanda), 

the prohibition of the abuse of rights, the general principle of good faith, the prohibition of expropriation 

without compensation, the prohibition of discrimination, the protection of incapables, and the protection 

of beyond-measure commitments (Art. 27(2) ZGB6), when the latter represents an obvious and severe 

infringement of privacy. The award under appeal is annulled only when its result – and not merely its 

reasons – is contrary to public policy (BGE 138 III 3227 at 4.1, and at 4.3.1/4.3.2; 132 III 389 at 2.2, p. 

392; each with references). 

 

Contrary to the view expressed in the appeal brief, the Arbitrator did not disregard the general principle 

of good faith; nor did he question in principle that the commitment of a party to a contract can be held 

invalid due to a fundamental error. Instead, he reviewed the Appellant’s argument – that when 

concluding the contract of October 29, 2010, it found itself in a fundamental error – on the basis of 

applicable Swiss law (Art. 23 ff OR8), yet held on the basis of Art. 25(1) OR that the Appellant had 

known of the connection between the Respondent and the Z.________ AG, and should have 

undertaken the requisite investigation as to whether the collaboration queried later was important in its 

view. Art. 25(1) OR specifically provides that it is inadmissible to claim error in a manner contradicting 

good faith. There can be no claim that the Arbitrator disregarded this principle in violation of public 

policy.  

 

To the extent that the Appellant submits to the Federal Tribunal its various arguments as to the 

requirements of a fundamental error by reference to its legal submissions in the arbitral proceedings and 

seeks to deduce from these that the error it claims should have been taken into account contrary to 

what the award did and the Consultancy Agreement of October 29, 2010, found invalid, it merely 

criticizes the relevant reasons in the award in an appellate manner. Its arguments do not show a 

violation of public policy (Art 190(2)(e) PILA).  

                                                      
6 Translator’s note: ZGB is the German abbreviation for the Swiss Civil Code. 
7 The English translation of this decision is available here:  
http://www.swissarbitrationdecisions.com/landmark-decision-of-the-swiss-supreme-court-international-arbit  
8 Translator’s note: OR is the German abbreviation for the Swiss Code of Obligations.  

http://www.swissarbitrationdecisions.com/landmark-decision-of-the-swiss-supreme-court-international-arbit
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3.3 

Even in its alternative argument – that the Arbitrator wrongly held that the Consultancy Agreement of 

October 29, 2010, was not a brokerage agreement (Art. 412 OR) and the applicability of Art. 415 OR 

was excluded – the Appellant shows no violation of public policy but submits to the Federal Tribunal, 

with reference to various submissions, its arguments concerning its defense in the arbitral proceedings 

that the Respondent would have forfeited its claim to a fee, as though the Federal Tribunal could 

undertake a full new assessment of the matter in the appeal proceedings. In doing so, it disregards the 

concept of public policy and the limited power of review of the Federal Tribunal in the framework of an 

appeal against an international arbitral award. No disregard of public policy (Art. 190(2)(e) PILA) can be 

seen in the fact that the Arbitrator did not consider the Consulting Agreement of October 29, 2010, as a 

brokerage agreement and rejected the application of Art. 415 OR, contrary to the Appellant’s legal 

views.  

 

4.  

The Appellant argues that the Arbitral Tribunal violated its right to be heard (Art. 190(2)(d) PILA).  

 

4.1 

It claims the Arbitrator wrongly came to the conclusion that it could not invoke a fundamental error (Art. 

24(1)(4) OR) because it had failed to show when and how it had discovered the alleged breaches of 

trust by the Respondent. The arbitral finding concerning its submissions was due to an oversight and 

violated its right to be heard as in its Post-Hearing Brief it specifically pointed out in particular, that it 

became aware of the dual representation by the Respondent only during the testimony of Mr. B. on May 

25, 2012.  

 

4.2. 

The Arbitrator based his finding that the Appellant could not invoke a fundamental error according to Art. 

23 in connection with Art. 24(1)(4) OR on two independent grounds. On the one hand it had failed to 

show in the arbitral proceedings when and how it had discovered the alleged breaches of trust of the 

other party and consequently he could not review whether or not the Appellant issued the statement 

required by Art. 31 OR in a timely manner. On the other hand, the Arbitrator held on the basis of Art. 

25(1) OR that the Appellant knew of the connection between the Respondent and Z.________ AG 

before the contract was concluded and should therefore have undertaken the necessary enquiries 

should this collaboration have been of importance to it.  

 

The Arbitrator therefore rejected the argument of a fundamental error based on Art. 25(1) OR, 

irrespective of the issue of the timeliness of the Appellant’s statement (see Art. 31(2) OR). As was 

shown above (see above at  3.2) this reasoning cannot be criticized and in itself, it supports the award 

under appeal. It is therefore superfluous to address the argument merely aimed at an additional, 

independent reason of the Arbitrator. 

 

5.  

The appeal is unfounded and must be rejected to the extent that the matter is capable of appeal. In 

such an outcome of the proceedings, the judicial costs shall be borne by the Appellant and 

compensation must be paid to the other party (Art. 66(1) and Art. 68(2) BGG).  

 

Therefore the Federal Tribunal pronounces: 
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1. 

The appeal is rejected to the extent that the matter is capable of appeal. 

 

2.  

The judicial costs, set at CHF 8’000, shall be borne by the Appellant.  

 

3.  

The Appellant shall pay to the Respondent an amount of CHF 9’000 for the federal judicial proceedings. 

 

4.  

This judgment shall be notified in writing to the parties and to the ICC Arbitral Tribunal in Zurich.  

 

 

 

Lausanne, April 18, 2013 

 

 

In the name of the First Civil Law Court of the Federal Tribunal  

 

 

The Presiding Judge:    The Clerk: 

 

Klett (Mrs.)       Leemann 

 

 

 

 

 

 

 

 


