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4A_544/20131 

 

 

Judgment of May 26, 2014 

 

 

 

First Civil Law Court 

 

 

Federal Judge Klett (Mrs.), Presiding 

Federal Judge Hohl (Mrs.) 

Federal Judge Kiss (Mrs.) 

Clerk of the Court: Leemann 

 

A.________ S.p.A., 

Represented by Dr. Hansjörg Stutzer,  

Appellant 

 

v. 

 

B.________ Asociación Civil, 

Represented by Laurent Maire, 

Respondent 

 

 

 

Facts: 

 

A.  

A.a. A.________ S.p.A. (Defendant, Appellant), which has its seat in U.________ in Italy is a professional 

football club and a member of the Italian Football Federation (FIGC), which in turn belongs to the 

Fédération Internationale de Football Association (FIFA).  

 

B.________ Asociación Civil (Claimant, Respondent), seated in V.________ in Argentina is also a football 

club and as such, a member of the Argentine Football Federation (AFA), which also belongs to the 

Fédération Internationale de Football Association (FIFA).  

 
                                                      
1 Translator’s Note:  Quote as A.________ S.p.A. v. B.________ Asocciación Civil, 4A_544/2013.  

The original decision is in German. The full text is available on the website of the Federal Tribunal, 
www.bger.ch. 

http://www.bger.ch/
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A.b. Due to the persistent financial difficulties in Argentinean professional football, the football federation 

issued a “Rescue Plan by Means of Private Investment in Professional Football”2 in March 2002. This was 

supposed to promote collaboration between private investors and financially weakened football clubs, thus 

aiding their recovery while guaranteeing the sport activities. Further measures were taken by the legislature 

when the Argentine Congress more closely regulated the involvement of these private investors rescuing 

over-indebted Argentine clubs (“Act No. 25.284”).  

 

By July 13, 1998, B.________ Asociación Civil had gone bankrupt. In August 2000 the competent 

authorities authorized a recovery plan; the Argentine company C.________ SA was thus founded in order 

to continue the Claimant’s football-related activities. On December 29, 2000, B.________ Asociación Civil 

and C.________ SA signed an agreement described as “Management Agreement”. Its main provisions (as 

translated into English from the original Spanish in the award under appeal) read as follows: 

 

ARTICLE II Purpose 

The purpose of this agreement is the assignment by the Club to [C.________ SA] of the 
operation, administration, trading and management, by its own and for its own, free from 
limitation or condition with freedom and autonomy of the football activities of Asociación 
B.________. [...] 
The parties herein expressly state that this agreement shall not imply the creation of any type of 
association between them nor a society relationship. 
 
ARTICLE III Football Activities 
3.1 Football activities encompass all activities related to professional and amateur football of the 
Club, including: the acquisition and assignment of rights, selection of coaching and medical 
bodies, trainers and helpers [...], and any other activity which may be directly or indirectly 
related to football in the Club. [...] 
[Football] related activities shall include in particular the following: [...] (b) Any assignment of 
player's rights. In the event of assignment of rights to third parties, the Club shall have the rights 
which are legally entitled to according to Article IX, 9.2. 
 
ARTICLE IV Rights and powers of the Manager 
- ..] 
4.3 [C.________ SA] shall be in charge of the operation, administration, trading and 
management, by its own, freely and autonomously of the football activities, except for the 
powers of supervision granted herein. 
- ..] 
 
ARTICLE VII Rights and obligations of the Club 
- ..] 
7.1 Negative Obligations. The Club [...] shall avoid the performance of any act related, directly 
and indirectly, to football activities; unless there exists a prior report or binding and written 
direction made by [C.________ SA]. This exception is only and exclusively for those acts that 

                                                      
2 Translator’s Note:  In English in the original text.  
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due to some Act (for example A.F.A. Rules) have to be performed by the Club itself. In the 
event such Act expires, those acts shall be exclusively performed by [C.________ SA]. 
Consequently, the Club is forbidden from carrying out any dealings or management related to 
the acquisition or assignment of players' rights or of any other right which is included under the 
category of football activities. It is as well absolutely forbidden to receive any payment or 
guarantee or any other document of third parties or purchaser connected to an assignment of 
rights; as well as to execute any other transaction included on the category of football related 
activities. [...] 
In addition, the Club undertakes these special obligations: [...] 
c) Comply with its obligations as employer of the players; except for: the payment of wages, 
bonuses and allowances; since these obligations shall be complied with by [C.________ SA], 
although for and on behalf of the Club. [...] The funds for payment of those obligations shall be 
exclusively provided for by [C.________ SA]. [...] 
j) Immediately following the notification or directive of [C.________ SA] or Trustee that the sum 
of money from any assigment of rights have been deposited; request the Directive Commission 
to approve the registration of such player's federative rights in favor of the acquiring club or in 
favor of the club established by the acquiring club. [...] 
n) sign, without delay, assignment of rights documents of players registered in the Club, under 
the process and conditions established in writing by [C.________ SA]. [...] 
7.4 [...] The Directive Commission shall carry out acts related to football activities as required by 
[C.________ SA] when due to legislation, rules or custom those acts shall be carried out directly 
by the Club and cannot be carried out by [C.________ SA] or representative. 
- ..] 
 
ARTICLE IX Benefits and Funds for the Club 
9.1 The Club shall receive funds created by the assignment of rights of the Club's players as 
follows: 
  
- ..].3 

 

A.c. D.________, an Argentinean football player, played as amateur between 1990 and 2000 with 

B.________ Asociación Civil and was registered as a professional player during the 2000/2001 to 

2003/2004 seasons. His last contract with the Claimant ran from July 1, 2002, until June 30, 2004.  

 

On January 13, 2004, C.________ signed a “Transfer Agreement” with A.________ S.p.A. concerning 

player D.________. As translated into English in the award under appeal, from the Italian original, the 

agreement reads as follows: 

 

-- ..] 
I. Pursuant to a Disposition laid down by Enrique Gerostegui Esq., current judge at the Civil 
and Commercial Court No 16 of the Judicial Department of La Plata City, Argentina; 
[C.________ SA] is vested with the power to manage, conduct, trade and administrate [the 

                                                      
3 Translator’s Note:  In English in the original text.  
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Appellant's] football related activities; on its own and for its own, free from any restriction, 
limitation or condition; freely and autonomously. 
II. The administration mentioned on the previous clause confers [C.________ SA], among 
other rights and powers, the capacity to execute agreements for loan or acquisition; of any 
type and title, of players' federative and economic rights. 
III. What has been established shall not be construed as to prevent [B.________ Asociación 
Civil] from taking the position of holder of the federative rights of any of its players in 
compliance with binding rules of FIFA. 
IV. [The Player] [...] is currently under a professional football player agreement with 
[C.________ SA]. 
V. [C.________ SA] declares it is the exclusive owner of the federative and economic rights of 
the player. 
[...] 
VIII. [A.________ S.p.A.] confirmed that [C.________ SA] in its capacity as manager of the 
football related activities of [B.________ Asociación Civil]; possesses extensive powers to 
carry out the transfer of the PLAYER's federative and economic rights. 
ACCORDING WITH THE ABOVEMENTIONED TERMS; THE PARTIES AGREE AS 
FOLLOWS: 
  
- ..] 
2. Purpose. 
The purpose of this agreement is to establish the conditions under which [A.________ S.p.A.] 
shall pay [C.________ SA] for the transfer of the 100% of the federative rights and 75% of the 
economic rights of the PLAYER. [...] 
 
3. Obligations of [C.________ SA]. 
Pursuant to this agreement, [C.________ SA] is bound to apply all relevant proceedings in 
order to obtain the issuance of the International Transfer Certificate (ITC) of the player which 
is necessary for the registration of the PLAYER as a member of [A.________ S.p.A.'s] 
professional team. 
 
4. Transfer Price. 
In exchange for the transfer of the PLAYER from [C.________ SA] to [A.________ S.p.A.]; the 
parties have established a transfer compensation or final price. Such compensation in 
exchange for the federative rights and 75% of the economic rights consists of the sole and 
total sum of EUR 1,602,500.00 [...]. 
 
5. Payment Method. 
The compensation or transfer price established in Clause 4 and any other payment due which 
shall be made by [A.________ S.p.A.] shall be deposited as follows [...] into [C.________ 
SA's] bank account [...]. 
 
7. Player's sale to third parties and parties' obligations. 
[...] 
(c) [...] the sum of 25% of the economic rights - of which such club is owner - shall be paid by 
[A.________ S.p.A.] proportionately and simultaneously with the payments received by 
[A.________ S.p.A.] from the new club to which the PLAYER will be assigned. 
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[...] 
 
11. Applicable Law. 
It is expressly agreed by the parties that this agreement shall be governed by FIFA rules, 
specially the rule laid down on September 1st, 2001. 
 
12. Consent and Ratifications. 
[C.________ SA] is bound to obtain the express consent with the terms of this transfer 
agreement of Mr. E.________ Esq. and certified public accountant F.________; in their 
capacity as members of B.________ Asociación Civil Trusteeship which pursuant to Act No 
25.284 Record name: "B.________ Asociación Civil about bankruptcy" directs to the trial 
judge of the Civil and Commercial Court No 16 of the Judicial Department of La Plata   City, 
Argentina; who under current legislation and due to the current situation of the proceedings is 
the legal representative of [B.________ Asociación Civil]."4 

 

It is undisputed that the Transfer Agreement validly came into force, that the player obtained an 

International Transfer Certificate, and that he was registered with the Defendant.  

 

In 2005, A.________ S.p.A. loaned player D.________ to the Spanish football Club G.________ SAD for 

the 2005/2006 and 2006/2007 seasons, for EUR 2 million compensation; moreover, the latter obtained the 

right to effectuate a definitive transfer of the player by June 30, 2007, at the latest, against payment of EUR 

5 million. On June 19, 2007, G.________ SAD exercised the transfer option and paid the agreed-upon 

amount of EUR 5 million to A.________ S.p.A..  

 

B.  

B.a. On October 31, 2007, C.________ SA introduced proceedings with FIFA on the basis of Art. 7(c) of 

the Transfer Agreement and submitted that A.________ S.p.A. was to be ordered to pay EUR 1.25 million 

corresponding to 25% of the EUR 5 million received for the transfer of D.________. On June 3, 2008, the 

Management Agreement of December 29, 2000, was terminated pursuant to a judicial decision. In the 

same month, C.________ SA went bankrupt.  

 

On October 13, 2009, B.________ Asociación Civil advised FIFA that it had resumed its corporate activities 

and that C.________ SA was no longer its administrator; correspondingly, it should be allowed to substitute 

C.________ SA as Claimant in the proceedings pending before FIFA since October 31, 2007. B.________ 

Asociación Civil was eventually allowed to participate in the proceedings as a party.  

 

In a decision of April 24, 2012, the FIFA Players’ Status Committee rejected the claim because B.________ 

Asociación Civil was not a party to the Transfer Agreement and therefore had no contractual basis on 

which to claim.  

 

                                                      
4 Translator’s Note:  In English in the original text.  
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B.b. Upon appeal by the Claimant, the Court of Arbitration for Sport (CAS) annulled the April 24, 2012, 

decision of the Players’ Status Committee in an arbitral award of September 2, 2013, and ordered 

A.________ S.p.A. to pay EUR 1.25 million to the Claimant with interest at 5% since June 19, 2007.  

 

The CAS reasoned that C.________ SA did not sign the January 13, 2004, Transfer Agreement on its own 

behalf but as agent for the Claimant; therefore, the Claimant had a claim against the defendant based on 

§7(c) for 25% of the amount received for the transfer of player D.________.  

 

C. 

In a civil law appeal, the Defendant submits that the Federal Tribunal should annul the arbitral award of 

September 2, 2013.  

 

The Respondent and the CAS submit that the appeal should be rejected to the extent that the matter is 

capable of appeal.  

 

The Appellant submitted a reply on January 24, 2014, and the Respondent a rejoinder on January 29, 

2014.  

 

D.  

A stay of enforcement was ordered by the Federal Tribunal on February 25, 2014.  

 

 

Reasons: 

 

1.  

According to Art. 54(1) BGG,5 the judgment of the Federal Tribunal is issued in an official language,6 as a 

rule, in the language of the decision under appeal. When this is another language, the Federal Tribunal 

resorts to the official language used by the parties. The decision under appeal is in English. As this is not 

an official language and the parties used various languages before the Federal Tribunal, the judgment of 

the Federal Tribunal shall be issued in the language of the appeal in accordance with its past practice.  

 

2.  

In the field of international arbitration, a civil law appeal is allowed under the requirements of Art. 190-192 

PILA7 (SR 291) (Art. 77(1)(a) BGG).  

 

                                                      
5 Translator’s Note:  BGG is the German abbreviation for the Federal Statute of June 17, 2005, organizing the Federal  
   Tribunal, RS 173.110.  
6 Translator’s Note:  The official languages of Switzerland are German, French and Italian.  
7 Translator’s Note:  PILA is the most commonly used English abbreviation for the Federal Statute on International  
   Private Law of December 18, 1987, RS 291. 
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2.1. The seat of the Arbitral Tribunal is in Lausanne in this case. The parties had their domicile or seat 

outside Switzerland at the relevant time (Art. 176(1) PILA). As the parties did not specifically waive the 

provisions of Chapter 12 PILA, they are applicable (Art. 176(2) PILA).  

 

2.2. Only the grievances listed in Art. 190(2) PILA are admissible (BGE 134 III 1868 at 5, p. 187; 128 III 50 

at 1a, p. 53; 127 III 279 at 1a, p. 282). According to Art. 77(3) BGG, the Federal Tribunal reviews only the 

grievances that are raised and reasoned in the appeal brief; this corresponds to the duty to provide reasons 

state in Art. 106(2) BGG for the violation of constitutional rights and of cantonal and intercantonal law (BGE 

134 III 1869 at 5, p. 187, with references). Criticism of an appellate nature is not permitted (BGE 134 III 

56510 at 3.1, p. 567; 119 II 380 at 3b, p. 382).  

 

The Federal Tribunal bases its judgment on the factual findings of the arbitral tribunal (Art. 105(1) BGG). 

This Court cannot rectify or supplement the factual findings of the arbitral tribunal even when they are 

blatantly inaccurate or rely on a violation of the law within the meaning of Art. 95 BGG (see Art. 77(2) BGG, 

ruling out the applicability of Art. 97 BGG and Art. 105(2) BGG). However, the Federal Tribunal may review 

the factual findings of the arbitral award under appeal when some admissible grievances within the 

meaning of Art. 190(2) PILA are raised against such findings or when some new evidence is exceptionally 

taken into consideration (BGE 138 III 2911 at 2.2.1, p. 34; 134 III 56512 at 3.1, p. 567; 133 III 139 at 5, p. 

141; all with references). Whoever whishes to rely on an exception to the rule that the Federal Tribunal is 

bound by the factual findings of the arbitral tribunal and seeks to have the facts rectified or supplemented 

on this basis must show, with reference to the record, that the corresponding factual allegations had 

already been raised during the arbitral proceedings, in accordance with the applicable procedural rules 

(BGE 115 II 484 at 2a, p. 486; 111 II 471 at 1c, p. 473; each with references).  

 

3.  

The Appellant argues that the Arbitral Tribunal violated its right to be heard by taking it by surprise in the 

application of the law (Art. 190(2)(d) PILA).  

 

3.1. It argues that it took the persistent and rigorous view that C.________ SA had entered into the 

Transfer Agreement concerning the transfer of the player, which is the basis of the dispute, as a contractual 

                                                      
8 Translator’s Note:  The English translation of this decision is available here: 
   http://www.swissarbitrationdecisions.com/right-to-be-heard-equality-between-the-parties  
9 Translator’s Note:  The English translation of this decision is available here: 
   http://www.swissarbitrationdecisions.com/right-to-be-heard-equality-between-the-parties  
10 Translator’s Note: The English translation of this decision is available here: 

http://www.swissarbitrationdecisions.com/extension-of-arbitration-clause-to-non-signatories-case-
of-a-gua  

11 Translator’s Note: The English translation of this decision is available here: 
http://www.swissarbitrationdecisions.com/jurisdiction-of-the-cas-upheld-a-pathological-clause-has-
to-be-s  

12 Translator’s Note: The English translation of this decision is available here: 
http://www.swissarbitrationdecisions.com/extension-of-arbitration-clause-to-non-signatories-case-
of-a-gua  

http://www.swissarbitrationdecisions.com/right-to-be-heard-equality-between-the-parties
http://www.swissarbitrationdecisions.com/right-to-be-heard-equality-between-the-parties
http://www.swissarbitrationdecisions.com/extension-of-arbitration-clause-to-non-signatories-case-of-a-gua
http://www.swissarbitrationdecisions.com/extension-of-arbitration-clause-to-non-signatories-case-of-a-gua
http://www.swissarbitrationdecisions.com/jurisdiction-of-the-cas-upheld-a-pathological-clause-has-to-be-s
http://www.swissarbitrationdecisions.com/jurisdiction-of-the-cas-upheld-a-pathological-clause-has-to-be-s
http://www.swissarbitrationdecisions.com/extension-of-arbitration-clause-to-non-signatories-case-of-a-gua
http://www.swissarbitrationdecisions.com/extension-of-arbitration-clause-to-non-signatories-case-of-a-gua
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party in its own name and on its own account. Since the provision of the management agreement and of 

the Transfer Agreement was unambiguous and could only be understood in this way, it was even more 

surprising that the award under appeal “suddenly” invoked Art. 32(2) OR13 as a basis for the decision “when 

that argument had never been raised by any of the two parties.” According to the Appellant, the Arbitral 

Tribunal was under a duty to give the parties an opportunity to express their views in advance as to the 

possible application of this provision; all the more so because, considering the specificities of sport 

arbitration, no specific knowledge of Swiss law could be expected from the parties and the duty to inform 

the CAS is broader, as in the case of a commercial arbitral tribunal.  

 

3.2.  

3.2.1. According to the case law of the Federal Tribunal, there is no constitutional right of the parties to be 

specifically heard as to the legal assessment of the facts they introduce in the case. Neither does the right 

to be heard entitle the parties to be advised in advance as to which facts would be important to the 

decision. There is notably an exception when a tribunal intends to base its decision on a legal ground which 

the parties did not invoke and on the relevance of which they could not reasonably count (BGE 130 III 35 at 

5, p. 39; 126 I 19 at 2c/aa, p. 22 and at d/bb, p. 24; 124 I 49 at 3c, p. 52).  

 

3.2.2. The Respondent had argued in the arbitration that C.________ SA did not sign the transfer 

agreement in its own name but rather as an agent. According to the award under appeal, it invoked various 

provisions of the Management Agreement of December 29, 2000, and of the Transfer Agreement of 

January 13, 2004, and concluded that there was an agency relationship; the Appellant was aware of that 

when it signed the Transfer Agreement. On this basis, the arbitration was in substance limited to the issue 

as to on whose behalf C.________ SA had concluded the Transfer Agreement and the Arbitral Tribunal 

therefore examined the relationship between C.________ SA and the Respondent on the one hand and 

that between C.________ SA, and the Appellant on the other hand.  

 

Before the Federal Tribunal, the Appellant does not question that Swiss law is applicable to the case at 

hand, as a consequence of the reference in the FIFA rules declared pertinent, and acknowledges itself that 

this was never at issue in the arbitration. However, if the main issue in the arbitration was whether 

C.________ SA signed the January 13, 2004, Transfer Agreement in its own name and on its own account 

or in an agency relationship – according to Swiss law – then the application of the pertinent provisions of 

Art. 32 ff. OR was obviously an issue. On the basis of the Respondent’s arguments, it was obvious that the 

Arbitral Tribunal would also examine the requirements of an agency pursuant to Art. 32(2) OR; whether or 

not the parties specifically referred to this provision in their submissions. It is not clear how its application 

could have been a surprise; the Appellant must have obviously anticipated that this legal provision was 

relevant in the case at hand. Therefore, the Arbitral Tribunal was not obliged to inform the parties in 

advance as to the application of Art. 32(2) OR and to give them an opportunity to express their views in this 

respect. Contrary to what the Appellant seems to assume, there is no general duty of the Arbitral Tribunal 

to invite the parties specifically to take a position as to the possible application of the pertinent legal 

                                                      
13 Translator’s Note: OR is the German abbreviation for the Swiss Code of Obligations 
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provisions to be inferred from the fact that the case at hand involved foreign parties only with foreign 

counsel unable to grasp the possible scope of Swiss legal provisions or from the alleged “specialty” of sport 

arbitration.  

 

Insofar as the Appellant argues that the provisions of the management and those of the Transfer 

Agreement management would be unambiguous and could be understood by the parties only as meaning 

that the C.________ SA was acting in its own name and on its own account in the transfer of the player, it 

invokes no ground for appeal pursuant to Art. 190(2) PILA but merely criticizes – in an admissible manner – 

the interpretation of the Contract by the Arbitral Tribunal, which it acknowledges itself in the appeal brief.  

 

The argument that the Arbitral Tribunal violated the right to be heard is unfounded.  

 

4.  

The appeal proves to be unfounded and must be rejected insofar that the matter is capable of appeal. In 

view of the outcome of the proceedings, the Appellant will pay the costs and compensate its opponent (Art. 

66(1) and Art. 68(2) BGG).  

 

 

Therefore the Federal Tribunal Pronounces: 

 

1.  

The appeal is rejected to the extent that the matter is capable of appeal.  

 

2.  

The judicial costs of CHF 16’000 shall be borne by the Appellant.  

 

3.  

The Appellant shall pay CHF 18’000 to the Respondent for the federal judicial proceedings. 

 

4.  

This judgment shall be notified in writing to the parties and to the Court of Arbitration for Sport (CAS).   

 

 

Lausanne, May 26, 2014 

 

 

In the name of the First Civil Law Court of the Swiss Federal Tribunal 

 

 

Presiding Judge:    Clerk: 

Klett (Mrs.)     Leemann   


