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Facts: 
 
A. 
 
Pursuant to a December 27, 2010, contract, the Swiss company X.________ SA (hereafter: 
X.________ ) sold to Y.________ SA (hereafter: Y.________), another Swiss company, 65’000 metric 
tons (MT) – plus or minus 10% at the carrier’s choice – PCI Kuzbassky coal originating from Kuzbass 
(Russia) at a unit price of USD 150. According to the explanations given by X.________, PCI is the 
acronym for pulverized coal injection, a steel industry technique consisting of spraying pulverized coal 
into a blast furnace. The sales contract provided for substantive Swiss law to be applicable, to the 
exclusion of the United Nations Convention on Contracts for the International Sale of Goods of April 11, 
1980.  
 
For reasons that no longer have an impact on the issue of the dispute at this stage, X.________ was in 
default for the delivery of the goods. Therefore, Y.________ renounced performance of the sales 
contract by letter of March 23, 2011, and claimed damages for breach.  
 
B. 
On April 5, 2011, Y.________ relied on the arbitration clause inserted in the aforesaid contract and 
started arbitral proceedings in the Swiss Chambers’ Arbitration Institution (SCAI). On the basis of Art. 
191(3) CO, 2  it sought an amount of USD 5’362’500, with interest, from X.________ which 
corresponded, in its view, to the difference between the market price on the aforesaid date of March 23, 
2011, i.e., USD 16’087’500 (USD 225 X 71’500 MT [i.e. 65’000 MT x 10%]), and the price stipulated in 
the December 27, 2010, contract, namely, USD 10’725’000 (USD 150 x 71’500 MT). X.________ 
submitted that the claim should be entirely rejected and argued in substance that the circumstances of 
the case at hand did not lend themselves to an abstract computation of damages within the meaning of 
the aforesaid provision.  
 
A three-member Arbitral Tribunal was constituted under the aegis of the SCAI, the seat of the arbitration 
being in Zürich and the proceedings to be conducted in English, according to the arbitration clause. The 
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letter also provided for the Swiss international arbitration rules in force at the date of the filing of the 
request to be applicable.  
 
In a final award of February 27, 2013, the Arbitral Tribunal ordered X.________ to pay to Y.________ 
an amount of USD 1’780’350 with interest at 5% per year from April 5, 2011. To justify the award of this 
amount to the claimant, the Arbitral Tribunal used the following reasoning.  
 
X.________’s obligation to compensate Y.________ for failing to deliver the goods sold is not disputed 
in principle. It remains to compute the amount of damages due by the former to the latter. The pertinent 
quantity of coal is 71’500 metric tons. The pertinent date for the abstract computation of the damages is 
22-23 March, 2011. According to Art. 191(3) CO, such calculation is possible only if there was a market 
price for the goods sold at that date. The price generally charged for the same type of goods in 
comparable circumstances in a specific place must be established for this purpose; in other words, a 
price resulting from the application of some objective criteria.  
 
In this respect, most of the examples given to the Arbitral Tribunal must be set aside for various 
reasons. The Russian PCI Bachatsky coal, sold on March 21, 2011, by Y.________ to company 
A.________ at the unit price of USD 235.25, is indeed of the same type as the PCI Kuzbassky coal in 
the unperformed sale. However, it cannot be used as a decisive element of comparison because it is a 
brand name product coming from one mine only and a leader in the market while the PCI Kuzbassky 
coal is a blend of coals extracted from several mines which X.________ introduced into the market 
shortly before the pertinent date. Similarly, it is not possible to take into consideration the price of USD 
135 per metric ton as in the March 7, 2011, contract between X.________ and company B.________, 
as this is a preferential price with a view to establish a long-term contractual relationship with a client. As 
to the contracts concluded by X.________ with A.________ on March 27, 2010, and with C.________ 
on December 27, 2010, they cannot be taken into consideration either due, in particular, to their being 
long before the pertinent date. Ultimately, only the contract entered into by X.________ with 
D.________ LTD (hereafter: the D.________ contract) on February 10, 2011, as to the sale of 30’000 
metric tons of PCI coal from the same geographical origin as the PCI Kuzbassky coal at the unit price of 
USD165 may be considered as a reference to define the market price of the latter coal. One does not 
know whether the coal in contract D.________ came from a single mine as opposed to the coal in 
dispute. Therefore, the unit price mentioned above is not necessary in this respect. However, the price 
must be reduced by USD 6 to USD 159 in view of the explanations given by E.________, the party-
appointed expert of Y.________, because the coal sold according to the D.________ contract was of 
better quality due to its lower content of volatile matter (9-11%) than the coal sold in the contract at hand 
(19-21%). However, if one takes into consideration the constant increase in the price of PCI coal during 
the first quarter of 2011, it may be assumed in view of all the pertinent circumstances of the case at 
hand that X.________ could have claimed a 10% increase for a spot sale of 65’000 metric tons of PCI 
coal on the pertinent date (22-23 March, 2011). Hence, the market unit price for PCI Kuzbassky coal 
must be set at USD 174.90 (i.e. USD 159 plus 10%). Accordingly, the amount of damages due by 
X.________ to Y.________ will be assessed at USD 1’780’350. It is equal to the difference between 
USD 12’505’350 (i.e. USD 174.90 x 71’500 MT) and USD 10’725’000 (i.e. USD 150 x 71’500 MT).  
 
C. 
On April 18, 2013, X.________ (hereafter: the Appellant) filed a civil law appeal with the Federal 
Tribunal with a view to obtaining the annulment of the aforesaid award.  
 
In its answer of May 17, 2013, Y.________ (hereafter: the Respondent) submitted that the appeal 
should be rejected to the extent that the matter is capable of appeal.  
 
The Arbitral Tribunal submitted its file and stated in a letter of its Chairman of May 17, 2013, that it 
would not express a view as to the appeal.  
 
In a reply of June 6, 2013, and a rejoinder of June 24, 2013, the Appellant and the Respondent 
maintained their respective submissions.  
 
 
 
 
 
Reasons: 



 
1.  
According to Art. 54(1) LTF,3 the Federal Tribunal issues its judgment in an official language;4 as a rule, 
in the language of the decision under appeal. When the decision is in another language (here, in 
English) the Federal Tribunal resorts to the official language chosen by the parties. Before the Arbitral 
Tribunal they used English. In its brief to the Federal Tribunal, the Appellant used French. The 
Respondent’s answer was submitted in German. According to its practice, the Federal Tribunal shall 
resort to the language of the appeal and consequently issue its judgment in French.  
 
2.  
 The seat of the Arbitral Tribunal is in Switzerland and both parties had their seat there. Thus, Chapter 
12 PILA5 is not applicable in this case because this is a domestic arbitration within the meaning of Art. 
353 ff CPC6 (see Art. 176(1) PILA a contrario) and the parties did not avail themselves of the possibility 
given by Art. 353(2) CPC to opt out of these provisions in favor of Chapter 12 PILA. Moreover, the 
waiver of appeal contained in the arbitration clause is ineffective (judgment 4A_254/2011 of July 5, 
2011, at 3.1 and references7).  
 
3.  
In a domestic arbitration, a civil law appeal is allowed against the decisions of arbitral tribunals pursuant 
to the requirements of Art. 389 to 395 CPC (Art. 77(1)(b) LTF; judgment 4A_67/2013 of July 1, 2013, at 
1.2 and 1.3). Whether as to the object of the appeal, the standing to appeal, the time limit to do so, and 
the submissions made by the Appellant, none of these admissibility requirements raises any problem in 
this case. As to the grounds in support of the appeal, the Respondent is wrong to deny that they are 
sufficient.  
 
Moreover, it is not necessary to decide here the disputed issue as to whether or not a Civil law appeal 
against an award in a domestic arbitration must meet the requirement of a minimal amount in dispute. 
Indeed, the CHF 30’000 threshold at Art. 74(1)(b) LTF is clearly met in the case at hand.  
 
There is therefore no reason not to address the appeal.  
 
4. 
Invoking Art. 393(d) CAP, the Appellant first argues that the Arbitral Tribunal violated its right to be 
heard by essentially basing its reasons on an exhibit – the D.________ contract – to which both parties 
denied any pertinence and claims that they were not asked for their views in advance.  
 
4.1. An arbitral award may be challenged on the basis of the aforesaid provision when the equality of 
the parties or their right to be heard in contradictory proceedings was not complied with. This ground for 
appeal was taken from the rules applicable to international arbitration. Hence, the case law concerning 
Art. 190(2)(d) PILA is, in principle, also applicable to domestic arbitration (judgment 4A_439/2012 of 
May 8, 2013, at 5.18). 
 
As a general rule, according to the adage jura novit curia, arbitral tribunals freely assess the legal 
significance of the facts and they may also base their decisions on rules of law other than those invoked 
by the parties. Consequently, as long as the arbitration agreement does not limit the task of the arbitral 
tribunal to the legal arguments raised by the parties, they do not have to be heard specifically as to the 
scope to be given to the rules of law. As an exception, they need to be asked for their views when the 
court or the arbitral tribunal considers basing its decision on a norm or a legal consideration which was 
not discussed in the proceedings and the pertinence of which the parties could not anticipate (ATF 130 
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III 35 at 5 and the references). This precedent, which the Federal Tribunal applies restrictively, does not 
extend to factual findings. In this respect, the right to be heard admittedly entitles each party to state its 
views on the essential facts for the award to be issued, to propose evidence on pertinent facts and to 
participate in the hearings of the arbitral tribunal. However, it does not oblige the arbitrators to ask the 
parties to state their position as to the significance of each exhibit produced and neither does it entitle 
one of the parties to limit the autonomy of the arbitral tribunal in the assessment of a specific exhibit 
only to the purpose it wants to give for this piece of evidence. Indeed, if each party could decide in 
advance what evidentiary weight the arbitral tribunal would be authorized to give to each exhibit, the 
principle of the free assessment of the evidence, which is the pillar of arbitration, would be undermined 
(judgment 4A_538/2012 of January 17, 2013, at 5.1 and the references9).  
 
4.2. While claiming that it does not question this precedent in principle, the Appellant nonetheless seeks 
to build on it so that a duty of the arbitrators to ask for the views of the parties would be imposed when 
the following four cumulative conditions are met (Appeal n.50): First, both parties have consistently 
advised the Arbitral Tribunal that a specific exhibit in the file, clearly identified, is devoid of any 
pertinence; Second, this common statement is based on precise factual grounds and not on some 
general or subjective consideration as to the pertinence of the exhibit; Third, the exhibit is the necessary 
basis of an essential part of the reasons by which the Arbitral Tribunal reaches its decision; and Fourth, 
no such reasoning was put forward by any of the parties during the arbitral proceedings, thus making it 
impossible for them to anticipate that it would be the basis of the award. According to the Appellant, it 
would indeed be shocking for a party to refute all its opponent’s arguments only to ultimately lose as a 
consequence of reasons drawn from a piece of evidence considered without pertinence by both parties 
without having been granted a possibility to state its views in this respect. This would also result in a 
formal denial of justice, as sanctioned in the case published at ATF 121 III 331, as the Arbitral Tribunal 
would be issuing its decision on the basis of factual findings differing from that which the parties jointly 
agreed to submit.  
 
The aforesaid four requirements would be met in this case according to the Appellant. Indeed, during 
the arbitral proceedings, both parties consistently claimed that the D.________ contract could not be a 
reference to determine the market price of the coal sold. They did so based on precise, objective 
reasons concerning, in particular, the different chemical characteristics of the products to be compared. 
The arbitrators based an essential part of their reasons on the D.________ contract, which they 
considered after setting aside all other contracts in the file. Finally, the parties could not anticipate that 
the arbitrators would use this exhibit to calculate damages. Thus the Arbitral Tribunal violated their right 
to be heard by failing to ask for their views before issuing its award. Moreover, still according to the 
Appellant, the Arbitral Tribunal relied on factual findings differing from that which the parties jointly 
agreed to submit when it admitted that the D.________ contract was pertinent evidence to assess the 
market price of the coal sold to the Respondent, first committing a formal denial of justice.  
 
4.3. 
4.3.1. Case law is not unchangeable in principle, as it may be based on circumstances or legal concepts 
that can evolve in time. However, certainty as to the law requires that it be countered only with 
circumspection whether to extend its scope or to change it radically. This requires that some objective 
reasons would render necessary a modification of the status quo by judicial order (ATF 136 III 6 at 3).  
 
The reasoning the Appellant advances in support of the evolution of case law that it wishes to see, 
namely the desire to remove any element of surprise, is not such as to impose an extension of the 
principles stated in the aforesaid judgment 4A_538/2012 to the factual findings. Moreover, upon closer 
inspection, it appears that the conditions which the Appellant would impose upon such an extension are 
contingent in nature, so that they appear inseparable from the factual circumstances germane to the 
case at hand. One can hardly avoid the feeling that the evolution of case law suggested principally 
seeks to circumvent the prohibition made to the parties as to any criticism of the assessment of the 
evidence in the framework of a civil law appeal against an award issued in a domestic arbitration, or 
even to free this Court from the restriction imposed by Art. 393(e) CPC as to its judicial review with 
regard to the legal scope of a factual finding resulting from a specific exhibit in the arbitration file.   
The duty to comply with the rules of good faith applies to any participant in the proceedings. The 
principle is general in scope and it has been codified for ordinary civil proceedings (see Art. 52 CPC) 

                                                 
9 Translator’s Note:  The English translation of this decision is available here:  

http://www.swissarbitrationdecisions.com/alleged-lack-authority-representatives-creates-
jurisdictional-issue  

http://www.swissarbitrationdecisions.com/alleged-lack-authority-representatives-creates-jurisdictional-issue
http://www.swissarbitrationdecisions.com/alleged-lack-authority-representatives-creates-jurisdictional-issue


and also applies to arbitral proceedings. In connection with the right to be heard, case law deduced from 
it an obligation of the arbitrators, as an exception, to ask the views of the parties when they consider 
basing the award on a norm or a legal consideration that was not invoked during the proceedings and 
the importance of which the parties could not anticipate (see above at 4.1). As to the factual findings, 
however, there is another principle, which is the cornerstone of the entire system: it is the free 
assessment of the evidence. Art. 157 CPC states it in the following terms for ordinary civil proceedings: 
“The court reaches its conviction by way of a free assessment of the evidence adduced.” Unless the 
parties otherwise agree, the same prerogative belongs to the arbitrators and case law does not hesitate 
to see this as a cornerstone of arbitration (BERGER/KELLERHALS, International and Domestic 
Arbitration in Switzerland, 2nd Ed. 2010, n.1238 with other references). The principle is moreover 
embodied in several arbitration rules (for examples, see BERGER/KELLERHALS, (Op. Cit.) p. 354, 
footnote 74) and Art. 25(7) of the 2004 version of the Swiss Rules of International Arbitration, applicable 
in this case, stated the following: “The arbitral tribunal shall determine the admissibility, relevance, 
materiality, and weight of the evidence offered.” The free assessment of the evidence implies that the 
arbitral tribunal may decide the evidentiary weight of each piece of evidence in the arbitration file, 
whichever party may have offered the evidence in question and regardless of the purpose for which it 
did so. The necessary consequence is that each party in an arbitral procedure is deemed to know from 
the beginning that the arbitrators will exercise their power to freely assess all the evidence adduced and 
consequently that, as the case may be, they may draw from an exhibit produced by a party some 
consequences diametrically opposed to the purpose given to this evidence or even to the scope both 
parties would agree to give it. In other words, as a matter of principle, a party may not successfully 
argue an element of surprise as to any factual findings by the arbitral tribunal. Consequently, it falls to 
the party to act sua sponte and in a timely manner by weighing all aspects of the probative value of a 
piece of evidence it considers tendering and to consider the evidence it or its opponent have already 
tendered, taking them into account in its argument, while knowing that the arbitrators may draw some 
other conclusions than those which the party may have suggested, even it with its opponent’s approval. 
The corollary of this duty is that the arbitrators are not obliged to seek the views of the parties in the 
process of their factual findings, barring some quite exceptional circumstances.  
 
Moreover, the very list of the conditions which, according to the Appellant, would justify extending the 
duty of the arbitral tribunal to seek the views of the parties before issuing an award, demonstrates in 
itself how difficult it would be for the arbitrators to determine in a specific case whether these cumulative 
requirements are met and for this Court to verify a posteriori whether the decision taken in this respect 
during the proceedings is well founded. Indeed, it is not obvious how to safely determine whether both 
parties agreed to explain to the arbitrators that a specific exhibit is without pertinence, whether their 
common opinion as to the evidentiary value of the aforesaid evidence rests on some precise “factual 
reasons” or even if this evidence constitutes “the necessary basis of an essential part of the reasons” 
that the arbitral tribunal is about to adopt. This will often require an in-depth analysis of the views the 
parties adopted in their respective briefs and, as the case may be, at the hearing, as well as an 
assessment in advance of the role that the exhibit in question could have in the reasons on which the 
future award would rely. It goes without saying that the results of such a process could give rise to a 
discussion between the parties, so it is to be feared that the certainty of the law may suffer as a 
consequence. It must be recalled in this context, that an argument that the right to be heard was 
violated should not serve as a pretext for criticism of an appellate nature of the factual findings and the 
legal reasons put forward by the arbitrators to support the award.  
 
This being so, there is no reason to extend the scope of the case law on the duty to ask the views of the 
parties. Consequently, it is unnecessary to examine whether the other four aforesaid cumulative 
conditions were met in this case.  
 
4.3.2. In the same argument, the Appellant claims that the Arbitral Tribunal relied on a factual finding 
differing from that which the parties had agreed to submit. Indeed, according to the Appellant, the 
parties agreed that the coal considered by the D.________ contract could not be used to determine the 
market price of the coal in the contract in dispute.  
 
To support this argument, the Appellant refers to the case published at ATF 121 III 331, in which the 
Federal Tribunal annulled an award because the arbitrator held that a party had stopped delivering 
services to the other at a date before that which both parties had jointly stated.  
 
However, this precedent is not at all equal to the case at hand. Indeed, in the latter, contrary to the 
former, the decisive fact – namely the market price of PCI Kuzbassky coal sold by the Appellant to the 



Respondent on December 27, 2010, – has always remained in dispute between the parties. That they 
agreed to deny any evidentiary value to the D.________ contract does not change anything: to agree on 
a pertinent fact is one thing; to agree on the absence of evidentiary value of an exhibit purporting to 
establish a fact in dispute is another. 
 
This being so, the argument cannot but be rejected on similar grounds as above (see 4.3.1). 
 
5. 
Secondly, the Appellant argues that the Arbitral Tribunal lapsed into arbitrariness as to both the 
application of the law and the establishment of the facts.  
 
5.1. A domestic arbitral award may be challenged, in particular, when due to a manifest violation of the 
law, it is arbitrary in its result (Art. 393(e) CPC). This refers to substantive law only, to the exclusion of 
procedural law. It must be recalled that, according to the general definition of arbitrariness, a decision is 
arbitrary as to the way the law was applied only if it grievously disregards a norm or a clear and 
undisputed legal principle. Hence it does not suffice for another solution to appear possible, or even 
preferable (ATF 138 III 378 at 6.1 and the cases quoted).  
 
By the reasoning above, the blatant violation of the law must also have caused the award to be arbitrary 
in its result, as expressly stated by the provision quoted.  
 
 
5.2. 
5.2.1. According to the Appellant, the award under appeal contains some “irreconcilable contradictions” 
which lead to arbitrariness in the application of the law, of the same type as those which lead to 
annulment in the judgment published at ATF 130 I 337. After settling on a definition or a paradigm to 
determine the market price by way of several objective criteria and applying them coherently to all 
contracts included in the file as examples, the Arbitral Tribunal apparently set aside its own paradigm in 
reviewing the D.________ contract from a triple perspective: First, it satisfied itself of one objective 
criterion of comparison – the geographic origin of the coal – when the aforesaid contract had a number 
of points in common with those it had set aside by way of other objective criteria; Second, it adjusted the 
D.________ contract to attempt to erase the objective differences between it and the contract in 
dispute; and Third, by increasing the price in the D.________ contract by 10%, it substituted its 
subjective assessment of the market price to the objective criteria stated in its own definition of this 
concept. The result would therefore be an arbitrary award because if the arbitrators had correctly 
applied the aforesaid criteria, they could not have but rejected the claim for lack of any elements 
enabling them to set the market price of the coal sold to the Respondent.  
 
For its part, the latter disputes the pertinence of the case invoked by the Appellant. It argues, moreover, 
that under the guise of an arbitrary application of the law, the Appellant seeks to challenge the 
assessment of the evidence by the Arbitral Tribunal or the allegedly insufficient reasons in the award 
under appeal. In its view, the arbitrators did not at all abuse the broad discretion they enjoyed in 
assessing the evidence in this case.  
 
5.2.2. Whether or not the grievance is admissible depends on deciding if the grievance concerns the 
application of the law, as the Appellant argues, or the assessment of the evidence, as the Respondent 
claims. Indeed, in the latter case, the argument would not be capable of appeal (see case 4A_537/2012 
of January 8, 2013, at 2. 210).  
 
The application of the law to the case at hand is done by way of a judicial syllogism. The major premise 
of the syllogism states the rule of law. Once it has been stated, the judge or the arbitrator must resort to 
subsumption to verify whether the hypothesis it encompasses – the Tatbestand – is met in the case at 
hand. That is the minor premise of the syllogism. In order to state it, the judge or the arbitrator must first 
find the pertinent facts in view of the rule of law being considered; he or she will do so by assessing the 
evidence at hand. Finally, by bringing together the major and the minor premises, he will be able to draw 
a conclusions, namely to attribute the legal consequence foreseen by the rule of law to the facts found. 
This is the case for the subsumption, which is the most delicate item: this process consists of placing 

                                                 
10 Translator’s Note: The original French decision is available here:  

http://www.swissarbitrationdecisions.com/domestic-case-or-appeal-withdrawn-or-manifestly-
inadmissible-1   

http://www.swissarbitrationdecisions.com/domestic-case-or-appeal-withdrawn-or-manifestly-inadmissible-1
http://www.swissarbitrationdecisions.com/domestic-case-or-appeal-withdrawn-or-manifestly-inadmissible-1


one or several material facts under the light of the legal concept, and applying this notion to concrete 
reality (HENRI DESCHENAUX, La distinction du fait et du droit dans les procédures de recours au 
Tribunal fédérale, 1948, p. 12 ff).  
 
The Arbitrators first stated their opinion as to the definition of the market price within the meaning of Art. 
191(3) CO (Marktpreis or prezzo di mercato, according to the German and Italian versions of the 
provisions; the French version uses the wording “prix courant”) and to what extent the definition was 
applicable in abstracto to the PCI coal (award n. 226 ff). By stating the major premise of the judicial 
syllogism in this manner, they undoubtedly dealt with a legal issue. The Arbitrators then stated the minor 
premise of the syllogism in a two-fold process: First, they pointed out the circumstances which impacted 
the selling price of the coal, contemplated in each contract included in the file, as an element of 
comparison; this process was meant to establish the facts and clearly remained outside the scope of 
legal reasons. Second, they wondered whether the price agreed in such a contract, on the basis of the 
circumstances in which it was set, could fall within the notion of a market price as previously defined; by 
doing so, they engaged in a subsumption which brought them back on legal ground (award n. 228 to 
247). Finally, the Arbitrators remained on this ground by drawing the legal conclusion anticipated by the 
aforesaid legal provision – namely the Respondent’s right to damages consisting of the difference 
between the market price at the date of reference and the sale price agreed upon in the contract in 
dispute – after persuading themselves that the price stated in one of the contracts they reviewed (the 
D.________ contract) corresponded to the notion of market price for PCI coal contained in the 
December 27, 2010, sales contract (award n. 248 ff). As to distinguishing the facts from the law, the 
case at hand may be compared mutatis mutandis with cases concerning rental leases, in which the 
common rents in the neighborhood are invoked (Art. 269(a)(a) CO and Art. 11(1) OBLF; ATF 136 III 74 
at 3.1; 123 III 317 at 4a p. 319): similar to the concept of usual rents in the neighborhood, that of market 
price is a matter of law; however, the process of pointing out the specificities of the sale of a specific 
coal at a specific time is a matter of fact, just like a finding of what defines an apartment proposed by 
way of comparison (location, dimensions, equipment, condition, etc.); defining whether the price in a 
contract for the sale of coal submitted by a party meets the requirements to be considered for the 
purposes of defining the market price of the coal in the contract in dispute is again a legal issue, just like 
determining whether or not an apartment allegedly appropriated to set the usual rents of the 
neighborhood meets the necessary requirements for this purpose. 
 
Consequently, the Federal Tribunal may review whether or not the Arbitrators manifestly violated the 
law as considered by Art. 393(e) CPC, for finding that the D.________ contract enabled them to 
determine the market price of the coal in the sales contract which caused the dispute between the 
parties.  
 
5.2.3. To demonstrate that the award under appeal would be arbitrary as a consequence of a manifest 
violation of the law, the Appellant invokes the case published at ATF 130 I 337. The case concerned 
medical liability and the Federal Tribunal, in a public law appeal, considered that a cantonal 
administrative court had lapsed into arbitrariness when it based its decision on an irreconcilable 
contradiction. The cantonal judges had found that the behavior of a post-operative patient after cardiac 
surgery was inherently unpredictable; however, they then denied any breach of duty of diligence by the 
medical staff because, in the case at hand, they could not anticipate that the patient would meet his 
death by jumping from the balcony of a nearby room (5.3 p. 345). According to the Appellant, the 
arbitrariness found by the Federal Court consisted in the fact that the Cantonal Court, after stating a 
clear principle, added an additional requirement when applying it to the circumstances of the case at 
hand, which was incompatible with its very definition by subjecting the liability of the medical staff to the 
predictability of the specific behavior of the deceased patient. According to the Appellant, the situation is 
the same in the case at hand for the reasons summarized above (see 5.2.1, first §). The Respondent 
counters that the precedent invoked by the Appellant is not at all on topic because the decision 
appealed was not an arbitral award, but emanated from a state administrative court and, moreover, the 
Federal Tribunal did not indicate whether or not the arbitrariness of the decision the Court annulled 
resulted from the application of the law (answer n. 128 ff).  
 
The objection is not convincing. Indeed, as to the application of substantive law, the power of review of 
the Federal Tribunal in a civil law appeal against a domestic arbitral award is not different from that 
which this Court exercised at the time when seized of a public law appeal against a decision issued by a 
cantonal court and claiming an arbitrary violation of substantive cantonal or federal law in a case in 
which the amount in dispute was below CHF 8’000. Moreover, and even if this is not fully clear in the 
text of the judgment, the Federal Tribunal appears to have conducted its reasoning in law in the 



precedent quoted as it found that the Cantonal Court arbitrarily denied a violation of the duty of diligence 
which the heirs of the deceased patient attributed to the medical staff (see. 5.5).  
 
Be this as it may, it is not necessary to discuss more at length the extent to which the aforementioned 
federal case has precedential value in this case. Moreover, the Appellant refers to it only to substantiate 
its assertion that an arbitral tribunal would lapse into arbitrariness if, after indicating the manner in which 
it understands the pertinent rule of law, it more or less deviated from its own definition of this rule of law 
when applying it to the factual circumstances of the case so that the manner in which it applies it in the 
case at hand would no longer be compatible with that definition. One may indeed hold that an 
irreconcilable contradiction between the manner in which the rule is stated and its practical application is 
arbitrary. However, the precedent quoted does not need to be invoked to substantiate such a 
conclusion. It is easier to hold that it sanctions a type of arbitrary application of the law consisting of 
modifying the major premise of the judicial syllogism during the subsumption, in other words, in failing to 
examine the legal bearing of all the pertinent facts under the same standard.  
 
5.2.4. In the case at hand, the Arbitral Tribunal started by defining the market price within the meaning 
of Art. 191(3) CO, by which it meant the price generally asked for the same type of goods as those the 
subject of the unfulfilled sale under comparable circumstances, namely, a price that can be set 
according to some objective criteria (award n. 226). Then, applying its definition to the product involved, 
it stated that the PCI coal, as a fungible item, may have a current price. However, “PCI coal” is a generic 
denomination referring to a relatively broad range of items and the Arbitral Tribunal stated that it was 
impossible to find one single market price applicable to any type of PCI coal. Indeed, such a price may 
vary according to a number of objective parameters, such as the quantity sold, the geographic origin of 
the ore, the market of destination, its chemical specificities, its nature, its notoriety, etc. (award n. 227; 
appeal n. 69). The Appellant points out that it does not criticize the paradigm laid down in the award 
under appeal as to the market price (reply p. 11, footnote 9). 
 
Moving on to the subsumption, the Arbitral Tribunal applied its definition of a market price to all 
elements it had received for comparison. This was done pursuant to the aforesaid objective criteria and 
lead it to the conclusion that none of the contracts in the file – except the D.________ contract – could 
be considered to determine the market price of the coal in the sales contract in dispute due to the 
numerous differences they showed compared to the former (see above at B., § 5, the summary of its 
argument). Moreover, the Arbitrators did not consider the opportunity to make some adjustments or 
corrections in order to compensate for the differences between the contract to be compared and the 
contracts supplied for this purpose.  
 
It must be found with the Appellant that the Arbitral Tribunal did not display the same coherence in 
examining the D.________ contract. However, it was aware that some potential and specific and 
important differences as to the nature of the coal, its chemical specificities and its date of reference 
existed between the aforesaid contract and the contract in dispute. Indeed, it pointed them out itself 
(award n. 42 ff; see above at B. § 6 of its reasons). Moreover, it could not ignore that according to the 
concurring views stated by both parties throughout the proceedings, the D.________ contract could not 
constitute a valid element of comparison to set the market price of the PCI coal in the contract under 
dispute. Notwithstanding the foregoing, the Arbitral Tribunal relied on the D.________ contract and 
considered that only one point of comparison was conclusive, namely the geographic origin of the coal, 
without considering the difference between the two contracts to be compared; although such differences 
had led it to simply set aside all other elements of comparison, even though they were similar to the 
contract in dispute in several ways. Moreover, to erase the differences that would prevent it from 
considering the price in the D.________ contract as the market price, it chose to adjust it to the actual 
situation by distancing itself from the definition of a market price based exclusively on objective criteria 
that it had set previously, a step it did not take with regard to the other elements of comparison.  
 
The first correction was dictated to the Arbitrators by finding the very important difference between two 
coals to be compared as to the admissible contents in volatile matter (9-11% of the D.________ 
contract: 9-21% for the contract in dispute). This was done in a way that can be criticized indeed, both 
as to the principle and the modalities and the Appellant argues that it was an arbitrary finding of facts 
(appeal n. 89 ff). Put briefly, they first overlooked that according to a specific provision of the 
D.________ contract, the purchaser would have been entitled to refuse the delivery of PCI coal 
containing more than 11% of volatile matter, namely a percentage substantially lower than the one in 
the contract in dispute. Hence, it appears problematic, to the very least, to intend to lower the price in 
the D.________ contract in order to adapt it to the specificities of the contract in dispute while 



disregarding that the purchaser could refuse the coal. Secondly, the arbitrators did not see that the 
D.________ contract itself contained an adjustment mechanism which would have justified reducing the 
price of the coal in that contract by USD 10 to 12 per metric ton and not by USD 6, as they held (for the 
calculations, see appeal n. 94). Thirdly and finally, they appear to have relied on testimony concerning 
coal containing between 12 and 21% of volatile matter when the D.________ contract involved coal with 
between 9 and 11% of volatile matter (for more details, see appeal n. 95 ff).  
 
The Arbitral Tribunal made a second adjustment due to the constant increase in the price of PCI coal 
during the first quarter of 2011, and because the D.________ contract applied to a spot sale concluded 
around February 10, 2011, when the date of reference to determine the market price of the coal in 
dispute (22-23 March, 2011) was more than a month later. It did concede that while an increase had 
been found on the Australian market of PCI coal, where it had reached 15.95% between February 2011 
and March 2011, it did not, however, have any information enabling it to verify if PCI of Russian origin 
had followed the same curve. Yet, this did not prevent it from considering that, on the basis of all the 
circumstances of the case, it was appropriate to assume that the Appellant could have claimed a 10% 
increase at the date of reference as compared to the price contained in the D.________ contract (award 
n. 245). The correction thus made by the arbitrators is indeed based on a subjective and unreliable 
assessment of the situation because the arbitrators acknowledged that they have no information as to 
the evolution of the price of Russian coal. Thus, they resorted to invoking the pertinent circumstances of 
the case – a notoriously vague notion that makes it impossible to verify the soundness of the increase in 
price they upheld. This means that the Appellant rightly sees an unexplained deviation from the 
paradigm which is the cornerstone of the Arbitral Tribunal’s reasoning based on Art. 191(3) CO.  
 
5.2.5. Based on the foregoing, it appears that the Arbitral Tribunal went into a subsumption containing 
some irreconcilable contradictions because it did not uniformly apply its own definition of the market 
price of PCI Kuzbassky coal – and the objective criteria supposedly reflecting it – to all the elements of 
comparison at hand. Indeed, disregarding the concurring opinion of both parties on this issue, it 
asserted that the D.________ contract, despite many differences with the contract in dispute, could be 
taken into account to determine the market price of the coal in the December 27, 2010, contract with 
some adjustments. Such opinion does not appear sustainable, even if the arbitrators have broad power 
to appreciate how they will apply the relatively undetermined concept of market price to their own factual 
findings. By deducing the existence of such a price from one element of comparison that had only a 
vague similarity with the contract to be compared and to which the parties agreed to deny any 
pertinence, the Arbitral Tribunal departed without valid reason from the line of conduct it had followed in 
the analysis of the other elements of comparison. In doing so, it committed a manifest violation of the 
law in its application of Art. 191(3) CO.  
 
This violation causes the arbitral award to be arbitrary in its result. Indeed, in its absence, the Arbitral 
Tribunal would have reached the conclusion that it was not possible to determine the market price of the 
goods in the contract in dispute or to assess the quantify of the damages sought by the Respondent. 
Therefore, it could not have but rejected the request.  
 
Under such conditions, the award issued by the Arbitral Tribunal on February 27, 2013, must be 
annulled. 
 
5.2.6. This being so, it is not necessary to examine the second part of the argument in which the 
Appellant argues that the Arbitral Tribunal established the facts arbitrarily in connection with the 
adjustment of USD 6 per metric ton that it made on the price set in the D.________ contract.  
 
6.  
The appeal being admitted, the Respondent shall pay the costs of the federal proceedings (Art. 66(1) 
LTF) and compensate the Appellant (Art. 68(1) and (2) LTF).  
 
 
The Federal Tribunal therefore pronounces: 
 
1. The appeal is admitted and the award under appeal is annulled.  
 
2. The judicial costs, set at CHF 15’000 shall be borne by the Respondent. 
 



3. The Respondent shall pay to the Appellant an amount of CHF 17’000 for the federal judicial 
proceedings.  
 
4. This judgment shall be notified to the representatives of the parties and to the chairman of the Arbitral 
Tribunal.  
 
 
Lausanne, August 5, 2013. 
 
 
In the name of the First Civil Law Court 
 
 
Presiding Judge:    Clerk: 
 
Klett (Mrs.)     Carruzzo 
 
 
 
 
 


