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4A_176/20151 

 

 

Judgment of November 9, 2015 

 

 

First Civil Law Court 

 

 

Federal Judge Kiss (Mrs.), Presiding 

Federal Judge Klett (Mrs.) 

Federal Judge Niquille (Mrs.)  

Clerk of the Court: Mr. Carruzzo 

 

Club A.________, 

Represented by Mr. Jorge Ibarrola, 

Appellant 

 

v. 

 

B.________,  

Represented by Mr. Ricardo Daniel Frega Navia,  

Respondent 

 

 

Facts: 

A.  

A.a. B.________ is a players’ agent of [country omitted] citizenship and holds a license issued by the 

X.________ Football Association.  

 

Club A.________ is an Ecuadorian football club and a member of the Ecuadorian Football Federation 

(EFF) which is affiliated with the Fédération Internationale de Football Associations (FIFA). On July 26, 

2011, Club A.________ signed a document in Spanish in Guayaquil (Ecuador) on its letterhead, by which it 

undertook to pay an amount of USD 140’000 to B.________ in twelve identical installments of USD 11’666 

each from August 26, 2011, to July 26, 2012, for his services of representation and sport consulting (por su 

intermediaci ón y asesramiento deportivo). The players’ agent also signed this document as 

“representante.” Only the first two installments were paid.  

 
                                                      
1 Translator’s Note:  Quote as Club A.________ v. B.________, 4A_176/2015.  

The original text of the decision is in French. The full text is available on the website of the Federal 
Tribunal, www.bger.ch. 

http://www.bger.ch/
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A.b. On May 3, 2012, B.________ relied on the acknowledgement of debt of July 26, 2011, and filed a 

claim with the FIFA Players’ Status Committee (hereafter: PSC) with a view to obtaining payment of USD 

116’666 with interest. In a decision of February 25, 2014, the Single Judge of the PSC (hereafter: the single 

judge) held the claim inadmissible because the claimant did not sufficiently establish that his activities in 

favor of the respondent fell within the scope of the Players’ Agents Regulations (hereafter: the PAR). At the 

bottom of the decision, the single judge stated that it could be appealed to the Court of Arbitration for Sport 

(CAS) in accordance with Art. 67(1) of the FIFA Statutes.  

 

B.  

B.a. On May 30, 2014, B.________ appealed to the CAS. Club A.________ did not submit an answer.  

 

A Chilean attorney was appointed by the CAS as sole arbitrator (hereafter: the Arbitrator). On October 10, 

2014, the CAS sent the procedural order to the parties, which they signed. Club A.________ added the 

following handwritten remark at the end of the paragraph concerning jurisdiction: “El demandado objeta la 

jurisdicción del TAS en rationae (sic) materiae.” 

 

The Arbitrator held the hearing in Santiago (Chile) on October 13, 2014, in the presence of the parties. 

They raised no objection as to the regularity of the proceedings he conducted.  

 

B.b. On January 28, 2015, the Arbitrator issued his award. Holding that he had jurisdiction to address the 

dispute, he upheld the appeal, annulled the single judge’s decision and ordered Club A.________ to pay an 

amount of USD 116’000 to B.________, with interest on each payable installment. The reasons for which 

he decided the matter in this way may be summarized as follows.  

 

The appeal is admissible pursuant to Art. R48 and R49 of the Code of Arbitration for Sport (hereafter: the 

Code).  

 

The conditions to which Art. 176(1) PILA2 (RS 291) subject the applicability of Chapter 12 of this law 

concerning international arbitration are met in the case at hand. According to Art. 186(1) PILA, it behooves 

the Arbitrator to decide his own jurisdiction. At Art. 67(1) of its Statutes, applicable pursuant to Art. R27 (1) 

of the Code, FIFA recognizes an appeal to the CAS in a dispute involving a club and a licensed players’ 

agent, among other situations. Therefore, the CAS jurisdiction to decide the dispute between the parties is 

not in doubt. In this respect, the objection of the Respondent club based on Art. 1 PAR, according to which 

there would be no services within the meaning of this provision in the case at hand, is an argument 

concerning the merits, which does not affect CAS jurisdiction as provided by the FIFA Statutes. The 

Arbitrator may therefore address the appeal against the decision of the PSC. In doing so, failing an 

agreement between the parties in this respect, he shall apply the FIFA rules and Swiss law in the 

alternative, in conformity with Art. R58 of the Code and Art. 60(recte: 66)(2) of the FIFA Statutes.  

                                                      
2 Translator’s Note:  PILA is the most commonly used English abbreviation for the Federal Statute on International  
   Private Law of December 18, 1987, RS 291. 
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It is not disputed that the Appellant is a licensed players’ agent; that the Respondent, a football club 

affiliated with the EFF, undertook to pay USD 140’000 to the Appellant in a document signed on July 26, 

2011; that it only paid the first two installments. What the Respondent disputes is the nature of the service 

given by the Appellant. In its view, the service was performed in the framework of a civil contract governed 

by Ecuadorian law and therefore falling within the exclusive jurisdiction of the Ecuadorian courts. 

Consequently, the Arbitrator must determine if the Appellant carried out the type of professional activity 

contemplated by Art. 1(1) PAR, which consists of putting a player and a club in contact with a view to 

concluding an employment contract, or putting two clubs in contact with a view to concluding a transfer 

contract. He shall do so freely with regard to both the facts and the law as empowered by Art. R57 of the 

Code.  

 

Considering the file in its entirety, the Arbitrator reached the conclusion that the Appellant duly established 

that the acknowledgement of debt signed on July 26, 2011, was caused by his activity as a players’ agent. 

The very text of the document shows this as it mentions the representation and sport advisory work carried 

out by the Appellant. There are numerous other clues, such as the quality of the parties – a players’ agent 

on the one hand and a football club on the other; the fact that the document was written on the official 

letterhead of the respondent club; the designation “representante” coupled with the name of the Appellant 

under his signature in the acknowledgement of debt; or the payment by the Respondent of the first two 

installments. Thus, it would have behooved the Respondent to prove that the real cause of the debt 

acknowledgement was different, by indicating what was its nature and demonstrating that the Appellant 

never provided the services of a players’ agent, which it did not do, thus violating the rule as to the burden 

of proof. Therefore, the dispute concerning the debt contracted for, which was based on an activity 

contemplated by Art. 1(1) PAR, fell within the jurisdiction of the PSC as a first instance and consequently of 

the CAS as an appeal body.  

 

The Respondent owes USD 116’000 of the amount acknowledged in the document of July 26, 2011. It shall 

therefore be ordered to pay this amount to the Appellant, with interest.  

 

C.  

On March 23, 2015, Club A.________ (hereafter: the Appellant) filed a civil law appeal to the Federal 

Tribunal with a view to obtaining the annulment of the award in dispute.  

 

In its answer of June 15, 2015, the CAS produced its file and submitted that the appeal should be rejected. 

B.________ (hereafter: the Respondent) did not file an answer.  
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Reasons:  

1.  

According to Art. 54(1) LTF,3 the Federal Tribunal issues its judgment in an official language,4 as a rule in 

the language of the decision under appeal. When the decision is in another language (here Spanish) the 

Federal Tribunal resorts to the official language chosen by the parties. Before the CAS, the parties used 

Spanish. In the brief it sent to the Federal Tribunal, the Appellant used French. In accordance with its 

practice, the Federal Tribunal will adopt the language of the appeal brief and consequently issue its 

decision in French.  

 

2.  

In the field of international arbitration, a civil law appeal is admissible against the decisions of arbitral 

tribunals pursuant to the requirements set at Art. 190 to 192 PILA (Art. 77(1)(a) LTF). Whether as to the 

object of the appeal, the standing to appeal, the time limit to appeal, or the ground for appeal invoked, none 

of these admissibility requirements raises any problem in the case at hand. The merits may therefore be 

addressed.  

 

3.  

Invoking Art. 190(2)(b) PILA, the Appellant argues that the CAS Arbitrator was wrong to accept his 

jurisdiction in the case at hand. According to the Appellant, jurisdiction would suppose that the activity 

carried out by the Respondent fell within Art. 1(1) PAR. Yet, the Respondent, as Claimant in the PSC, failed 

to establish the nature of his services in connection with the acknowledgement of debt of July 26, 2011, 

despite the fact that he had the burden to prove this, according to Art. 12(3) of the Rules governing the 

Procedures of the Players’ Status Committee and the Dispute Resolution Chamber. Hence, the PSC single 

judge was right to deny jurisdiction to address the dispute between the parties. To the contrary, the CAS 

Arbitrator was wrong to accept jurisdiction by unduly reversing the burden of proof as to the nature of the 

services furnished by the Respondent.  

 

3.1. Seized of a jurisdictional defense, the Federal Tribunal freely reviews the legal issues, including 

preliminary issues, which determine the jurisdiction or the lack of jurisdiction of the arbitral tribunal (ATF 

134 III 5655 at 3.1 and the cases quoted). However, this Court only reviews the factual findings within the 

usual limits, even when addressing this grievance (judgment 4A_682/20126 of June 20, 2013, at 3.1 and 

4.2).  

 

                                                      
3 Translator’s Note:  LTF is the French abbreviation of the Federal Statute of June 17, 2005, organizing the Federal  
   Tribunal, RS 173. 110. 
4 Translator’s Note:  The official languages of Switzerland are German, French, and Italian.  
5 Translator’s Note:  The English translation of this decision is available here: 

http://www.swissarbitrationdecisions.com/extension-of-arbitration-clause-to-non-signatories-case-
of-a-gua  

6 Translator’s Note:  The English translation of this decision is available here: 
http://www.swissarbitrationdecisions.com/no-requirement-exhaust-extraordinary-legal-remedies-
seizing-court-arbitration-sport  

http://www.swissarbitrationdecisions.com/extension-of-arbitration-clause-to-non-signatories-case-of-a-gua
http://www.swissarbitrationdecisions.com/extension-of-arbitration-clause-to-non-signatories-case-of-a-gua
http://www.swissarbitrationdecisions.com/no-requirement-exhaust-extraordinary-legal-remedies-seizing-court-arbitration-sport
http://www.swissarbitrationdecisions.com/no-requirement-exhaust-extraordinary-legal-remedies-seizing-court-arbitration-sport
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3.2.1. Pursuant to Art. R47(1) of the Code, an appeal against a decision of a federation, association, or 

other sport body may be filed with the CAS if the statutes or regulations of the aforesaid sport body so 

provide or if the parties concluded a specific arbitration agreement. This is also to the extent also that the 

appellant has exhausted the legal remedies available before the appeal of which he can avail himself 

pursuant to the statutes or regulations of the aforesaid sport body. FIFA specifically provides for the CAS 

as an appeal jurisdiction against decisions taken by its own jurisdictional bodies of last instance (Art. 66 

and 68 of the FIFA Statutes).  

 

3.2.2. These provisions, when taken together, unquestionably show that the CAS had jurisdiction to decide 

the appeal filed by the Respondent against the decision of the PSC single judge of February 25, 2014. It 

behooves it to decide in the framework of the appeal procedure whether the single judge was right or not to 

exclude his jurisdiction ratione materiae to decide the monetary dispute between the Respondent and the 

Appellant. This is what he did in answering the question in the negative and then deciding the merits of the 

case as specifically authorized by Art. R57(1) of the Code, according to which, the Panel may issue a new 

decision substituting the decision under appeal if it does not choose to annul it and to send the case back 

to the body that last ruled upon it.  

 

Be this as it may, it appears clearly from the appeal under award that the Arbitrator decided on the basis of 

the text of the acknowledgement of debt in dispute and various other indications (see above, B.b., § before 

last) that the July 26, 2011, document related to an activity by the Respondent corresponding to that of a 

licensed players’ agent and therefore falling within the scope of Art. 1(1) of the PAR. The conclusions that 

the Arbitrator drew in the exercise of his full power of review (see Art. 57(1), 1st sentence of the Code) and 

the evidence in his file to qualify the nature of the Respondent’s activity are in the realm of facts and 

consequently bind the Federal Tribunal. Further, the Appellant does not argue that the legal concepts used 

by FIFA at Art. 1(1) PAR were disregarded. Moreover, contrary to what the Appellant argues, the Arbitrator 

did not reason on the basis of the burden of proof. He simply stated that, in his view, the Respondent’s 

activity, which the Appellant undertook to compensate when it signed the aforesaid acknowledgement of 

debt, was among those anticipated by the PAR, so that it would have behooved the Appellant, which 

challenged this, to establish the real reason, if not the absence thereof, for the obligation it assumed.  

 

Therefore, the CAS Arbitrator did not violate Art. 190(2)(b) PILA by accepting jurisdiction to decide the 

Respondent’s appeal. Consequently, this appeal is doomed.  

 

4.  

The Appellant loses and it shall pay the costs of the federal proceedings (Art. 66(1) LTF). However, it will 

not pay costs to the Respondent, as the latter did not file an answer.  
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Therefore the Federal Tribunal pronounces: 

 

1.  

The appeal is rejected.  

 

2.  

The judicial costs set at CHF 5’000 shall be paid by the Appellant.  

 

3.  

This judgment shall be notified to the representatives of the parties and to the chairman of the Court of 

Arbitration for Sport (CAS). 

 

 

 

Lausanne, November 9, 2015 

 

 

In the name of the First Civil Law Court of the Swiss Federal Tribunal  

 

 

Presiding Judge:    Clerk: 

 

Kiss (Mrs.)     Carruzzo 

 

 

 

 


