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4A_688/2012 

4A_126/20131 

 

 

 

Judgment of October 9, 2013 

 

First Civil Law Court 

 

 

Federal Judge Klett (Mrs.), Presiding 

Federal Judge Kolly 

Federal Judge Niquille (Mrs.) 

Clerk of the Court: M. Carruzzo 

 

 

1. A.K.________ LDA, a company removed from the Trade Register, acting through X.________ and 

Y.________, hereafter mentioned at nr. 6 and 7, as well as through E.________ Ltd., hereafter 

described at nr. 5., 

2. The Bankruptcy Estate of B.K.________ SA, acting through the aforesaid X.________, 

3. C.K.________ SA, 

4. D.________ SA, 

5. E.________ Ltd., 

6. X.________, 

7. Y.________, 

8. Z.________, 

All represented by Mr. Laurent Moreillon and Mrs. Miriam Mazou,  

Petitioners 

 

v. 

 

1. V.________,  

2. W.________ Company,  

Both represented by Mr. Pierre-André Morand and Rabab Yasseen, 

Respondents 

 

 

Facts: 

 

A. 

                                                 
Translator’s Note:  Quote as A.K.________LDA et. al. v. V.________ and W.________ Company, 4A_688/2012 

4A_126/2013. The original the decision is in French. The full text is available on the website of 
the Federal Tribunal, www.bger.ch.  

http://www.bger.ch/


 2 

In a Contract of October 28, 2005, governed by Swiss law, A,K.________ LDA (hereafter: 

A.K.________), a company under Portuguese law, granted to V.________, an Iraqi citizen residing in 

Amman (Jordan), an exclusive license to exploit a system of [name omitted] for the construction works 

[name omitted] (hereafter: the K.________ System) in several countries of the Middle East. The 

contract also involved the sale of a production line enabling [words omitted] the operation of this 

System.  

 

The production line was delivered to V.________ in Amman on September 7, 2006. It quickly became 

apparent that it did not correspond with the specifications promised and could not work properly, which 

was confirmed by an expert report issued on the 11th of the same month. To ameliorate the situation, 

X.________, a director of A.K.________, and the aforesaid V.________ began negotiations on the spot 

on September 13, 2006, and entered into an agreement on the same day by way of an addendum to the 

initial contract. A.K.________ basically undertook to deliver a new production line in compliance with the 

contract within 9 months and to issue a bank guarantee of USD 3’000’000 in V.________’s favor as 

security within ten days.  

 

The Portuguese company did not comply with the addendum despite two formal legal demands and 

V.________ terminated the contract without notice by a registered letter of August 31, 2007, inviting 

A.K.________ to reimburse the USD 3’500’000 they had already paid by September 15, 2007, 

whereupon it would make the defective production line available against payment of the expenses 

borne for administrative and customs purposes.  

 

B. 

On December 23, 2008, V.________ and eponymous construction company W.________ Company, 

which he owns (hereafter: the Claimants), filed a request for arbitration against A.K.________ and 

B.K.________ SA, a company under Swiss law, controlled by X.________ (hereafter: the Defendants) 

based on the arbitration agreements inserted in the contract of October 28, 2005, and in the addendum 

of September 13, 2006. A three-member arbitral tribunal was constituted and its seat set in Lausanne, 

pursuant to the two arbitration clauses.  

 

In an unanimous final award issued on December 17, 2010, the Arbitral Tribunal rejected the 

jurisdictional defense raised by B.K.________ SA and ordered the two Defendants to pay severally to 

the Claimants an amount of USD 3’997’789.49 with interest and to withdraw the production line they 

rejected from the site of the Claimants, at the cost of the Defendants. It also addressed the costs of the 

arbitral proceedings and rejected all other claims and counterclaims. Essentially, and as to the merits, 

the arbitrators found that the initial agreement – a combination between a license agreement and the 

contract of sale – and its addendum formed a whole to be dealt with as such. Ruling out for lack of 

evidence the hypothesis according to which X.________  signed the 2006 addendum under threat or 

duress, they found that the Claimants had received an aliud and had validly terminated the contract as 

modified by the addendum, pursuant to Art. 107(2), 3rd Hypothesis CO.2 Therefore, according to the 

Arbitral Tribunal, the Claimants could obtain the reimbursement on the basis of Art. 109 CO of what they 

had already paid; namely the purchase price of the production line (USD 3’000’000) and the USD 

500’000 installment paid to obtain (procurement) the license concerning the K.________ System, and 

they could also be compensated for the damage arising from the nullification of the contract; namely 

                                                 
2 Translator’s Note:  CO is the French abbreviation for the Swiss Code of Obligation. 
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part of the money they had spent to build the plant that would host the production line they had 

purchased (USD 457’789.49) as well as the depreciation costs ratione temporis of the amount invested 

for building a pilot house in Basra to promote the K.________ System in Iraq (USD 40’000). As to the 

defective production line delivered at the beginning of September 2006, the Arbitral Tribunal found that 

it still belonged to the Respondents as the Claimants had rejected it. Moreover, it pointed to the 

contents of an electronic mail of October 11, 2006, in which X.________ stated that steps would be 

taken to withdraw the machinery from the premises of the Claimants in Amman as soon as possible. In 

light of these circumstances and on the basis of the principle of trust, the arbitrators, while conceding 

that the issue was not specifically dealt with in the addendum, the Arbitral Tribunal reached the 

conclusion that the defective production line should be removed from the facilities of the Claimants at 

their own expense within 90 days.  

 

The aforesaid award was not the object of a Civil law appeal to the Federal Tribunal within the meaning 

of Art. 77(1)(a) LTF3 (RS 173.110).  

 

C. 

C.a.  

On November 19, 2012, A.K.________, the Bankruptcy Estate of B.K.________ SA, C.K.________ SA, 

D.________ SA, E.________ Ltd., X.________, Y.________ and Z.________ (hereafter: the 

Petitioners) seized the Federal Tribunal of a request for revision with a view to obtaining the annulment 

of the final award of December 17, 2010, with the case sent back to the Arbitral Tribunal for additional 

investigation and a new decision (case 4A_688/2012).  

 

In its answer of January 11, 2013, the Arbitral Tribunal, without making any formal submission as to the 

merits of the request for revision, queried whether the eight Petitioners had standing to act and doubted 

that they could not have discovered earlier the new facts they invoked, had they acted with the 

necessary diligence.  

 

In a decision of January 17, 2013, the presiding judge of the First Civil Law Court rejected a request by 

V.________ and W.________ Company (hereafter: the Respondents) seeking to limit the proceedings 

to the issue of the admissibility of the request for revision.  

 

The Respondents filed their answer on February 13, 2013. They submitted that the Federal Tribunal 

should find that the Petitioners lack standing to act, except for the Bankruptcy Estate of B.K.________ 

SA and that the request for revision should be declared inadmissible or in any event rejected.  

 

The Petitioners replied in a brief of April 8, 2013, to which additional exhibits were attached. They 

reiterated the previous submissions and requested the production of a number of documents.  

 

In a rejoinder of May 27, 2013, the Respondents repeated the submissions in their answer.  

 

C.b.  

                                                 
3 Translator’s Note: LTF is the French abbreviation of the Federal Statute of June 17, 2005, organizing the Federal 

Tribunal, RS 173.110. 
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On March 5, 2013, the Petitioners filed a second request for revision with the same submissions as in 

the first request (case 4A_126/2013).  

 

In its observations of March 29, 2013, the Arbitral Tribunal repeated the doubts previously expressed 

with regard to the first petition for revision as to the standing to act of the Petitioners and the 

admissibility of the request for revision. In its view, the goal of the Petitioners is to obtain a new 

investigation in an already decided case, without meeting the requirements in this respect.  

 

In their answer of June 3, 2013, the Respondents made the same submissions as those made in the 

Federal Tribunal as to the first request for revision.  

 

The Petitioners and the Respondents also filed a reply and a rejoinder on June 24 and July 12, 2013, 

reiterating their previous submissions.  

 

Finally, despite the presiding judge’s letter of July 15, 2013, advising them that the proceedings were 

closed, the Petitioners invoked their right to be heard and filed an additional brief on July 22, 2013, 

stating their view as to an exhibit submitted by the Respondents. This last brief was not communicated 

to the Respondents.  

 

C.c.  

In both revision proceedings, the Petitioners asked for the consolidation of the two cases. The 

Respondents opposed it.  

 

 

 

 

 

 

 

 

 

Reasons: 

 

1.  

According to Art. 54(1) LTF, the Federal Tribunal issues its decision in an official language,4 as a rule in 

the language of the decision under appeal. When the decision is issued in another language (here, in 

English) the Federal Tribunal resorts to the official language chosen by the parties. Before the Arbitral 

Tribunal they used English, while in the briefs submitted to the Federal Tribunal, both used French. 

Accordingly, the Federal Tribunal will issue its judgment in French, in accordance with its practice.  

 

2.  

The requests for revision under review by the Federal Tribunal both concern the same arbitral award. 

They relate to the same case and raise common legal issues, at least in part. Consequently, in view of 

procedural economy, cases 4A_688/2012 and 4A_126/2013 will be consolidated, to be decided in one 

                                                 
4 Translator’s Note:  The official languages of Switzerland are German, French, and Italian.  
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judgment. It goes without saying that the consolidated cases nonetheless remain autonomous. Thus, 

the grounds for revision invoked in each shall be dealt with separately and on their own when their 

admissibility and pertinence (see judgment 4A_666/2012 of June 3, 2013, at 5.15 and the author cited.) 

 

3.  

Even if the law does not specifically say so, revision may only be sought by a party to the procedure that 

lead to the decision which is the subject of the request for revision (AFT 121 IV 317 at 1a p. 120) or by 

the legal successor of the party (Elisabeth Escher, Revision, Erläterung und Berichtuigung, in 

Prozessieren vor Bundesgericht, 3rd ed. 2011, nr. 8.7).  

 

In this case, the arbitral proceedings, concluded with the final award of December 17, 2010, opposed 

V.________ and W.________ Company on the one hand, and A.K.________ and B.K.________ SA on 

the other hand. Consequently, the two requests for revision sent to the Federal Tribunal are 

inadmissible to the extent that they were submitted by other legal entities (C.K.________ SA, 

D.________ SA, and E.________ Ltd.) or individuals (X.________, Y.________ and Z.________).  

 

As to A.K.________, the company was indeed a party to the arbitral proceedings. However, it has since 

been declared bankrupt, liquidated, and removed from the Trade Register, so it no longer exists. Hence, 

one does not see how it could submit a request for revision or why its former shareholders could do so 

on its behalf. No such conclusion is, in any event, to be drawn from the legal opinion attached to the first 

request for revision. Therefore, the standing to file a request for revision must also be denied to this 

former company.  

 

Ultimately, only the Bankruptcy Estate of B.K.________ SA has standing to seek revision. This 

company was one of the parties to the arbitration and was declared bankrupt on September 23, 2011, 

but its liquidation is not complete. Indeed, the Petitioners produced a certificate from the Bankruptcy 

Office of the canton of Geneva confirming that the director of B.K.________ SA in liquidation, 

X.________, is authorized to act on behalf of the company, respectively on behalf of the Bankruptcy 

Estate, with a view to obtaining the revision of the arbitral award.  

 

 

4.  

4.1. The seat of arbitration was set in Lausanne. At least one of the parties did not have a domicile in 

Switzerland at the decisive time. The provisions of Chapter 12 of the Private International Law (PILA)6 

are accordingly applicable (Art. 176(1) PILA). As the requests for revision in this case relate to an award 

issued in an international arbitration, the Petitioners’ comments as to transitional law in Ch. IV of their 

introductory briefs considering the jurisdiction of the Federal Tribunal on the basis of Art. 405(2) CPC7 

(RS 272), are irrelevant.  

 

4.2. PILA contains no provision concerning the revision of arbitral awards within the meaning of Art. 176 

ff PILA. This lacuna has been resolved by the case law of the Federal Tribunal. The grounds for revision 

                                                 
5 Translator’s Note: The English translation of this decision is available here: 

http://www.swissarbitrationdecisions.com/time-limit-seek-revision    
6 Translator’s Note: PILA is the most commonly used English abbreviation for the Federal Statute on International 

Private Law of December 18, 1987, RS 291. 
7 Translator’s Note:  CPC is the French abbreviation for the Swiss Federal Code of Civil Procedure.  

http://www.swissarbitrationdecisions.com/time-limit-seek-revision
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of awards were those at Art. 137 OJ.8 They now fall within Art. 123 LTF. The Federal Tribunal is the 

judicial body having jurisdiction to address a request for revision of any international arbitral award, 

whether final, partial or interlocutory. If it upholds the petition, the Court does not decide the merits but 

sends the case back to the arbitral tribunal that decided the matter or to a new arbitral tribunal to be 

constituted (ATF 134 III 286 at 29 and references).  

 

4.3. Pursuant to Art. 123(2)(a) LTF, revision may be sought in civil cases if the Petitioner eventually 

discovers some pertinent facts or conclusive evidence that it could not invoke in the previous 

proceedings, to the exclusion of any facts or evidence occurring after the decision for which revision is 

sought. Except on some items concerning revision for breach of the ECHR, the OJ rules on revision 

were taken over by the LTF. Some systematic and drafting changes were, however, made. Thus, as 

opposed to Art. 137(b) OJ, Art. 123(2)(a) LTF no longer contains the improper denomination “new 

facts,” but precisely states that there must be pertinent facts discovered later, to the exclusion of facts 

occurring after the decision. Yet, the case law concerning “new facts” entirely retains its relevance as to 

the merits. Therefore, only the facts that took place while factual allegations were still able to be made in 

the previous procedure can justify revision, if they were not known to the Petitioner, despite all his 

diligence; moreover, the facts must be pertinent, namely such as to modify the factual findings on which 

the decision was based, and to lead to a different solution pursuant to a correct legal assessment. 

There is lack of diligence when the discovery of the new facts or evidence is a consequence of research 

that could and should have been carried out in the previous procedure. It must not be easily admitted 

that it was impossible for a party to state a specific fact in the previous proceeding because the ground 

for revision of the false nova must not be used to remedy the Petitioner’s omissions in the conduct of 

the case (4A_570/201110 of July 23, 2012, at 4.1).  

 

For the reasons stated at Art. 123 LTF, the request for revision must be submitted to the Federal 

Tribunal within 90 days from the discovery of the ground for revision under penalty for forfeiture, but the 

legal time limit can be suspended as provided by Art. 46 LTF (see the aforesaid judgment 

4A_666/201211 at 5.1), otherwise the time limit runs from the expedition of the full award or from the 

closing of the criminal case (Art. 124(1)(d) LTF). This is an issue of admissibility and not of merits, 

contrary to determining whether or not the Petitioner was late in discovering the ground for revision 

invoked. The discovery for the ground for revision implies that the Petitioner had sufficient knowledge of 

the new fact to be able to invoke it, even though he may not be able to adduce conclusive evidence; a 

mere supposition is not sufficient. As to new evidence more specifically, the Petitioner must have a 

document or sufficient knowledge to require its adducement. It behooves the Petitioner to establish the 

decisive circumstances to verify compliance with the time limit (aforesaid judgment 4A_570/201112).  

 

                                                 
8 Translator’s Note:  OJ is the French abbreviation for the previous Swiss statute organizing the Federal Tribunal.  
9 Translator’s Note: The English translation of this decision is available here: 

http://www.swissarbitrationdecisions.com/request-for-revision-of-an-arbitral-award   
10 Translator’s Note:  The English translation of this decision is available here:  

http://www.swissarbitrationdecisions.com/federal-tribunal-rejects-request-for-revision-facts-that-
were-kn   

11 Translator’s Note: The English translation of this decision is available here: 
   http://www.swissarbitrationdecisions.com/time-limit-seek-revision  
12 Translator’s Note: The English translation of this decision is available here:  

http://www.swissarbitrationdecisions.com/federal-tribunal-rejects-request-for-revision-facts-that-
were-kn   

http://www.swissarbitrationdecisions.com/request-for-revision-of-an-arbitral-award
http://www.swissarbitrationdecisions.com/federal-tribunal-rejects-request-for-revision-facts-that-were-kn
http://www.swissarbitrationdecisions.com/federal-tribunal-rejects-request-for-revision-facts-that-were-kn
http://www.swissarbitrationdecisions.com/time-limit-seek-revision
http://www.swissarbitrationdecisions.com/federal-tribunal-rejects-request-for-revision-facts-that-were-kn
http://www.swissarbitrationdecisions.com/federal-tribunal-rejects-request-for-revision-facts-that-were-kn
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4.4. The two requests for revision must be examined in light of these principles of case law to determine 

their admissibility and, as the case may be, the merit of the grounds invoked. Whether or not the 

investigations requested by the Petitioners must be ordered will be examined in the process. The 

arguments will be addressed globally as they concern the only ground for revision invoked in the first 

request for revision (hereafter: Request nr. 1) and the first ground invoked in the second request for 

revision (hereafter: Request nr. 2) as ultimately one has to do with one and the same ground.  

 

5.  

5.1. In their Request nr. 1, the Petitioners argued, in sum, that on August 22, 2012, the Jordanian 

lawyer they had retained to prepare the documents with a view to re-exporting the machinery as ordered 

by the Arbitral Tribunal accidentally discovered the existence of a company created on December 11, 

2005, by Respondent V._________ under the name of L.________ (…) which had changed its name 

two days later to become M.________. According to them, V.________ had assigned all the rights 

arising from the contract entered into with A.K.________ on October 28, 2005, to the Jordanian 

company to escape customs duties and the latter had imported the machinery as per the contract and 

booked them as a contribution to its capital. In support of their Request nr. 2, the Petitioners state that 

on December 6, 2012, they received a document from the Jordanian Ministry of Industry, which would 

clearly show that the machinery was indeed imported by M.________.  

 

To substantiate their allegations, the Petitioners asked, in their reply of April 8, 2013, in case 

4A_688/2012 (nr. 50) and as enclosure 52 to their Request nr. 2 that the full import file into Jordan of 

the K.________ machinery should be produced, as well as the documents concerning the other imports 

made by M.________ since January 1, 2006, and the full statements of account of this company from 

December 2005 until the present, with any document that could reflect the payments made by 

V.________ to the brokers of A.K.________, such as G.________.  

 

In law, the Claimants argue that the Arbitral Tribunal could not but reject the request if it had been 

aware of the new fact now invoked before it issued its award. Indeed, it should have found that, as a 

consequence of the assignment of all its rights under the October 28, 2005, contract to M.________, 

V.________, just like W.________ Company, no longer had any standing to introduce a claim for 

contract liability against A.K.________ and B.K.________ SA, and also that it had not suffered any 

damage since he was no longer the owner of the machinery sold.  

 

5.2. In their answers to Requests nr. 1 and 2, the Respondents principally challenge the admissibility of 

the aforesaid ground for revision because it was invoked beyond the legal time limit. In this respect, they 

claim that the Defendants became aware of the existence of company M.________ well before the 

initiation of the arbitral proceedings against them, which would also explain they did not challenge the 

standing of the Claimants in the framework of the aforesaid proceedings.  

 

As to the merits, the Respondents deny having assigned the rights arising from the October 28, 2005, 

contract to M.________, although they concede that the machinery was imported under the name of the 

Jordanian company for tax reasons. In their view, M.________ never became the owner of the 

machinery because there was no assignment of the contract. Hence, no part of the capital of this 

company was paid by way of a contribution in kind, namely, the machinery. Actually, it was held in the 

arbitral award that Claimant V.________ had paid them with his own money. Hence, once the contract 
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was validly terminated, he had standing to claim back what he had already paid pursuant to the contract 

as provided by Art. 109 CO.  

 

5.3. 

5.3.1. Being an extraordinary legal recourse, revision is an exceptional road to annulment. The 

Petitioners blatantly disregard the real nature of this institution by filing no less than five briefs, the 

contents of which are of an appellate nature, with numerous exhibits and adding requests for other 

documents to be produced in order to attempt to obtain the annulment of an award which is res judicata. 

Their new counsel appear to wish to retry the case that the previous counsel conducted in the 

framework of the arbitration which was concluded by the December 17, 2010, award before the Federal 

Tribunal. According to the Respondents – who filed a criminal complaint against X.________ and 

Z.________ in Geneva on March 29, 2012, claiming that they emptied B.K.________ SA of its 

substance after the award was notified – the Petitioners would try to slow down the criminal proceedings 

initiated against these individuals by attempting to establish through their requests for revision that the 

Respondents should not be recognized as plaintiffs. Indeed, in a decision of January 14, 2013, upheld 

on appeal by the Criminal Chamber of Recourse of the Court of Justice of the canton of Geneva on 

March 13, 2013, the public prosecutor of the aforesaid canton refused to deny standing to the 

Respondents while reserving a new examination of the issue on the basis of the future decision of the 

Federal Tribunal concerning the requests for revision of the arbitral award. Ultimately, the intention 

behind the steps initiated by the Petitioners is not important. The fact is that, as will be seen hereunder, 

they filed their requests beyond the 90 day time limit after discovering the ground for revision they claim 

or, at the very least, they were late in their discovery of this ground.  

 

5.3.2. 

5.3.2.1. With their answer to Request nr. 1, the Respondents produced a copy of an electronic mail 

V.________ sent to X.________ on May 15, 2006, to invite him to advise the carrier that the name of 

the beneficiary should be modified on a bill of lading by substituting “Eng. W.________ Company” with 

“M.________” (Exhibit nr. 1). According to them, this would show that the Petitioners already knew of 

the existence of M.________ at the time, contrary to what they claim today.  

 

While denying that the bill of lading at issue concerned the goods under the contract of October 28, 

2005, the Petitioners expressed formal doubts as to the authenticity of this electronic mail in their reply 

of April 8, 2013, challenging the Respondents to prove its existence (nr. 12 ff and nr. 50, 4 th §; case 

4A_688/2012). In their reply of June 24, 2013, (p. 12 in fine; case 4A_126/2013) they claimed that they 

had not received the email in dispute.  

 

To set aside this objection, the Respondents replied with a supporting document that X.________ had 

answered the aforesaid electronic mail the following day, May 16, 2006, advising the sender that the 

change requested had been communicated to the carrier (rejoinder of July 12, 2013, p.3 in case 

4A_126/2013 and Exhibit nr. 29).  

 

In an additional brief they spontaneously sent to the Federal Tribunal with some attachments on July 22, 

2013, (case 4A_126/2013) the Petitioners stated that X.________ denies being the author of this 

alleged electronic mail in response.  
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While this brief was filed in reliance of the guarantee of the right to be heard when the parties had been 

informed that there would be no further exchanges of briefs, its admissibility may be left open. Indeed, 

there is no need to review the disputed authenticity of the electronic mails of May 15 and 16, 2006, 

invoked by the Respondents or to open an examination in this respect. As will be seen hereunder, there 

are indeed other elements mentioned by the Respondents, which suffice to establish that the Petitioners 

learned of the existence of M.________ well before the date they claim (August 22, 2012).  

 

5.3.2.2. As attachments to their answer to Request nr. 1, the Respondents submitted two pieces of 

evidence they consider decisive to establish the time at which the Petitioners learned of the existence of 

M.________ Company.  

 

The first is a notification from a public notary of Amman to A.K.________ (Exhibit nr. 3) received by 

X.________ on January 12, 2007 (Exhibit nr. 4). This document put the aforesaid company under notice 

to issue the bank guarantee contemplated in the addendum of September 13, 2006 (see hereabove A., 

2e § in fine), and states in the preamble that, at the request of V.________ (the First Notifier13) acting on 

his own behalf nr. 1 as well as “in his capacity as the General Manager and authorized signatory of 

M.________”14 (nr. 2). It also states the following under nr. 1 of the recital of facts (p.1): “The Notified 

Party is aware that on October 28th, 2005 it has signed an agency and purchase contract with the First 

Notifier, in his personal capacity, whereby it was agreed to establish a Jordanian company in the name 

of: M.________”15.  

 

The second item is a letter that the present representatives of the Respondents sent to the former 

counsel of A.K.________ on June 21, 2007, giving it the notice according to Art. 18 of the October 28, 

2005 contract before immediate termination of the contractual relationship (Exhibit nr. 5).  “For and on 

behalf of our client Mr. V.________, acting for himself and as the authorized signatory of 

M.________”.16 

 

As the Respondents rightly state, these two notices were sent well before the initiation of the arbitral 

proceedings on December 23, 2008, to A.K.________ through its director X.________, who was also 

the director of B.K.________ and respectively through its counsel at the time. Moreover, the Petitioners 

specifically state that they do not deny receiving the two documents (reply in case 4A_688/2012, nr. 21; 

reply in case 4A_126/2013, nr. 10). It is therefore incomprehensible on the basis of this evidence that 

they could claim today to have only heard of the existence of M.________ in August 22, 2012. 

Considering the legal nature of the two documents – formal notices – and the importance of the 

contents of these documents, it is not serious to claim, as they do, that these were merely “two ‘small’ 

mails” contained in a file (arbitral proceedings) “of some 9 binders” (reply in case 4A_126/2013, nr. 10). 

Similarly, the somewhat unclear explanations of the Petitioners, according to which, they could not 

imagine at the time that the Respondents had created a company unbeknownst to them in blatant 

breach of the October 28, 2005, contract, are not plausible, as the aforesaid contract specifically 

anticipated the creation of such a company, as recalled in the extract quoted above of the factual 

recitals contained in the notice letter from the Jordanian lawyer.  

 

                                                 
13 Translator’s Note:  In English in the original text. 
14 Translator’s Note:  In English in the original text. 
15 Translator’s Note:  In English in the original text. 
16 Translator’s Note:  In English in the original text. 
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Therefore, the entire construction invented by the Petitioners on the basis of the alleged discovery of the 

existence of M.________ on August 22, 2012, (Request nr. 1) and on the basis of the part this company 

allegedly played in the process of importing the machinery that was the subject of the October 28, 2005, 

contract (Request nr. 2) loses any basis. It is thus established that the ground for revision under review 

was discovered well before the expiry of the 90 day time limit within which the request for revision 

should have been made. The two petitions are accordingly inadmissible to that extent. Since the 

evidence that the Petitioners requested be adduced (see 5.1, 3rd §, above) is not sufficient to modify this 

conclusion, there is no reason to introduce it.  

 

5.3.3. In any event, even assuming that the Petitioners only learned of the existence of M.________ in 

August 2012, contrary to what is held here, they were late in the discovery of the ground for revision 

invoked, which would lead to the rejection of the two requests, to the extent that they are based on this 

ground.  

 

The Claimants’ standing to act is unquestionably one of the first questions that a party taken to a state 

court or an arbitral tribunal must ask itself, particularly when it has the assistance of counsel. Indeed, 

the lack of standing entails the immediate rejection of the claim, irrespective of its substantive merit.  

 

The somewhat fuzzy circumstances of the case at hand should have lead Defendants A.K.________ 

and B.K.________ SA to question who owned the claims in dispute, immediately upon being notified of 

the request for arbitration. First, there was the presence of the eponymous W.________ Company 

alongside Claimant V.________ and it too was presenting itself as Claimant. Yet, the standing to act of 

a company that was not a party to the October 28, 2005, Contract could raise an issue. While noting 

that the Defendants had raised no objection in this respect, the Arbitral Tribunal indeed addressed the 

issue ex officio in several paragraphs of the award (nr. 187 to 191). Furthermore, there was the fact that, 

pursuant to Art. 1 and 2 of the aforesaid Contract, the exploitation of the rights granted by 

A.K.________ were to be entrusted to a company named “E.K.________ Ltd.” in which the Portuguese 

company and another company of the K.________ group (F.K.________ Ltd.) would each have a share 

of 10% while V.________ would hold the remaining 80%. Even if the Defendants did not know it, they 

should have questioned whether or not that company had been created at the beginning of the 

arbitration and, if in the affirmative, what role it had played in the performance of the October 28, 2005, 

Contract, or if it had acquired any claims arising from the contract. Finally and above all, the Petitioners 

concede that in compliance with the instructions received in this respect, the Defendants had indicated 

L.________ Company as recipient of the goods in dispute on the documents created for their shipment 

(reply in case 4A_126/2013, p. 13, § 1; also see Exhibits 8 to 11 of the list attached to the answer in the 

same case). Thus, the Defendants could not help noticing the company to which the goods were being 

shipped was not the same as the purchaser, referred to in the contract as the “Franchisee”, namely 

V.________, and that his name did not either coincide with that of the company to be created for the 

performance of the contract, namely E.K.________ Ltd.. This unquestionably should have lead to some 

interrogation as to who really owned the claims made for an allegedly defective performance of the 

Contract of Sales of the production line. Yet, it is obvious that the Defendants, if they had asked 

themselves the right questions in connection with the standing of the Petitioners to act at the time of the 

arbitral proceedings and if they had then requested the adducement of evidence that could clarify the 

position, they could not but have discovered M.________ company. Hence, the alleged discovery of this 

company on August 22, 2012, appears manifestly late and cannot be taken into consideration today.  
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6.  

6.1. In their Request nr. 2, the Petitioners invoke a second ground for revision, namely “the discovery of 

the smooth functioning of the machinery in dispute” (nr. 67 to 78). They claim in this respect that the 

machinery left Jordan on September 27, 2012, and arrived in Romania on November 26, 2012, where it 

was operational in a matter of weeks.  An inspection was then carried out by N.________ on January 

29, 2013, and a report was produced on February 3, 2013. The report and the photography and the 

videos attached to Request nr. 2 (Exhibits nr. 10 to 12) would show that this was the same machinery 

produced in the USA and delivered in Jordan on September 7, 2006, in performance of the October 28, 

2005, Contract.  

 

According to the Petitioners, the Exhibit they submit shows that simply installing a cheap transformer at 

the entrance of the plant would have allowed all engines to function as such, contrary to what the 

Respondents claimed throughout the arbitral proceedings and to that which was held by the Arbitral 

Tribunal on the basis of the statements by V.________. In their view, it is therefore obvious that, had the 

arbitrators known that, they would certainly not have held that the goods delivered were an aliud or that 

they were defective and consequently they would have concluded that the contract had not been 

properly terminated, at most admitting a reduction in the sale price. According to the Petitioners, this is 

consequently a decisive new fact because it demonstrates that the arbitrators did not have all the 

decisive elements of the facts at hand when they issued their award.  

 

6.2. It must be pointed out at the outset that what the Petitioners claim as a ‘new fact’ (request nr. 2, nr. 

78) is not new, legally speaking, because it is a real novum, not admitted by Art. 123(2)(a) LTF, 

consisting of something that occurred after the award of December 17, 2010, was issued, namely the 

transfer of the machinery from Jordan to Romania between September and November, 2012, and its 

inspection at the end of January, 2013. This suffices to lead to a rejection of Request nr. 2, to the extent 

that it is based on the ground for revision examined herein.  

 

Moreover, the Petitioners would not be better off if their explanations had to be understood as an 

invocation, later on, of evidence that could establish some facts occurring before the award was issued, 

i.e., the quality of the goods delivered pursuant to the sales contract. Indeed, as Art. 123(2)(a) LTF 

precisely states, revision cannot be asked on the basis of “evidence occurring after the decision”.  

 

Finally, and irrespective of its admissibility, the ground for revision under review cannot succeed. 

Indeed, here as well, the Petitioners must face the fact that the Defendants did not request pendent lite 

the adducement of evidence, such as a neutral expert report, which could establish, with the assistance 

of the competent Jordanian authority if need be, that the production line sold to the Respondents could 

function properly with the simple installation of a transformer. Moreover, they disregard that, to issue its 

award, the Arbitral Tribunal essentially relied on the commitments the Defendants underwrote in the 

addendum of September 13, 2006, after an expert report issued on the 11th of the same month by 

N.________, pursuant to a request by A.K.________, showed that the machinery delivered did not meet 

the specifications promised and would not work.  

 

7.  
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The Petitioners do not succeed and must accordingly pay the costs of the federal proceedings (Art. 

66(1) and (5) LTF) and compensate the Respondents separately for their costs. The amount of the 

costs shall be set, taking into account that the Respondents had to deal with two requests for revision 

containing grounds that were different in part (Art. 68(1), (2) and (4) LTF).  

 

 

 

 

Therefore the Federal Tribunal pronounces: 

 

1.  

Cases 4A_688/2012 and 4A_126/2013 are consolidated.  

 

2.  

The request for revisions made by A.K.________ LDA, C.K.________ SA, D.________, SA, 

E.________ Ltd., X.________, Y.________ and Z.________ are inadmissible.  

 

3.  

The requests for revision submitted by the Bankruptcy Estate of B.K.________ SA are rejected to the 

extent that the matter is capable of revision.  

 

4.  

The judicial costs set at CHF 22’000 shall be paid by the Petitioners who are liable severally.  

 

5.  

The Petitioners shall be liable severally to pay to the Respondents, as creditors acting severally, an 

amount of CHF 40’000 for the federal judicial proceedings.  

 

6.  

This judgment shall be notified in writing to the representatives of the Petitioners, to the representatives 

of the Respondents (with a copy of the additional brief and its enclosures) and to the chairman of the 

Arbitral Tribunal.  

 

Lausanne, October 9, 2013 

 

In the name of the First Civil Law Court of the Swiss Federal Tribunal  

 

 

Presiding Judge:    Clerk: 

 

Klett (Mrs.)     Carruzzo 

 

 

 


