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Federal Judge KISS (Mrs), 

Clerk of the Court: WIDMER. 

 

X.________ Ltd., 

Appellant, 

Represented by Mr Robin GRAND 

 

v. 

 

Y.________ AG, 

Respondent, 

Represented by Dr. Thomas MÜLLER 

 

 

Facts: 

 

A. 

X.________ Ltd. (Appellant), with its registered seat in V.________, Israel, is an Israeli 

company, which, among other things, imports and distributes medicinal products in Israel.  

Y.________ AG (Respondent), with its registered seat in W.________, is a leading company 

in the manufacture and research of pharmaceutical products.  

 

For many years, the Appellant was the exclusive importer, distributor and seller of the 

Respondent’s products, as well as those of its predecessor (X.________) in Israel. On 

December 1/22, 2004, the Parties signed a Distribution Agreement which completely 

                                                
1 Translator’s note:  Quote as X.________ Ltd. v. Y.________ AG, 4A_444/2009. The original of the decision is in 
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replaced all agreements previously in force between the Parties. The Respondent terminated 

that Agreement on December 31, 2005, which means it informed the Appellant that this 

Agreement would not be extended.  

 

B. 

B.a In a submission dated May 30, 2006 before the International Chamber of Commerce in 

Zurich, the Respondent initiated arbitration proceedings against the Appellant on the basis of 

the arbitration clause contained in the Distribution Agreement. The Arbitral Tribunal was 

composed of Dr. Rudolf K. Fiebinger (Chairman), Dr. Jodok Wicki (appointed by the 

Respondent) and Uriel Lynn (appointed by the Appellant). 

 

The Respondent demanded that the Appellant be required to pay outstanding invoices for 

products that had already been ordered and delivered, in the amount of CHF 13'405'017.55, 

plus interest and to pay a contractually agreed penalty clause. In addition, on July 20, 2006, it 

filed a negative declaratory action requesting that the Arbitral Tribunal find that the goodwill 

set-off Claim raised by the Appellant did not in fact exist (prayer for relief No. 5 of the 

Respondent). 

 

On September 20, 2006, the Appellant filed an action for payment of its goodwill claims 

before the district court of Tel Aviv-Jaffa. There the Respondent requested that the 

proceedings be suspended due to the fact that the very same claims were already pending 

before the Arbitral Tribunal, and that the Parties be referred to arbitration. In addition, in its 

submission of July 21, 2007 to the Arbitral Tribunal, it claimed compensation for damages in 

the amount of CHF 100’000.-- on the grounds that, in bringing its action before the state 

courts in Israel, the Appellant violated the arbitration clause. Because of the continuation of 

the proceedings in Israel, it amended its prayer to that of requesting findings by which the 

Arbitral Tribunal would find that the Appellant, by initiating court proceedings in Israel, had 

in fact committed a breach of the agreed arbitration clause and that for this contract breach, 

it owed the Respondent compensation of damages (Respondent’s prayer No. 4). 

 

In addition, the Respondent requested that the Arbitral Tribunal find that it had infringed no 

name or trademark rights of the Appellant and that it was therefore not entitled to 
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compensation for damages in regard thereto (Respondent’s prayer No. 6), which the 

Appellant had argued it could set-off [against the Respondent’s claims]. 

 

The Appellant requested that the claim for payment be rejected and reasserted its set-off 

Claim (Appellant's prayers No. 1 – 3), albeit while also asserting that the Arbitral Tribunal 

lacked jurisdiction to hear the Respondent’s payment claim with regard to the goodwill set-

off Claims (Appellant's prayer No. 4). In the same vein it contested the Arbitral Tribunal’s 

jurisdiction to hear the declaratory action with regard to the violation of the arbitration clause 

and compensation for damages (Appellant's prayer No. 5). In addition it requested that the 

Respondent’s declaratory action be rejected concerning the infringement of its name and 

trademark rights and requested, for its part, that the Arbitral Tribunal find that the 

Respondent had infringed its name and trademark rights (Appellant’s prayer No. 6). 

 

B.b. In a Partial and Interim Award of November 19, 2008, the Arbitral Tribunal found it 

had jurisdiction with regard to Appellant’s prayer No. 1 (rejection of the Respondent’s 

payment claim by asserting the set-off Claim results from goodwill and an infringement of its 

name and trademark rights) and Respondent’s prayers No. 4, 5 and 6 (request for findings 

regarding the violation of the arbitration clause and compensation for damages, goodwill set-

off Claims, and infringement of its name and trademark rights). This decision was not 

appealed. 

 

B.c. In a Second Partial and Interim Award dated August 3, 2009, the Arbitral Tribunal 

handed down the following rulings: 

 

“16.1 The jurisdiction of the Arbitral Tribunal is confirmed with respect to Claimant's prayer No. 4 (as 

amended by Claimant on 14 August 2008 and admitted by the Arbitral Tribunal on 4 December 2008). 

 

16.2 Respondent shall pay to Claimant the amount of CHF 6'155'706.55 plus 5% simple interest on 

CHF 12'450'147'55 from 18 May 2006 until 31 December 2006 plus 5% simple interest on CHF 

6'155'706.55 from 1 January 2007 until the date of payment. Respondent shall further pay to Claimant the 

amount of CHF 2'010'753.00 plus 5% simple interest on CHF 2'010'753.00 from 30 May 2006 until 

the date of payment. 
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16.3 Respondent has breached the Arbitration Clause contained in the Distribution Agreement 2004 by 

filing its claim for goodwill in Israel in 20 September 2006 and Respondent is liable to Claimant for damages 

(if any) incurred as a result of this breach, provided that Claimant, in later arbitral proceedings, establishes 

the remaining elements of its claim under Article 97 CO. 

 

16.4 Novartis does not owe X.________ any goodwill or other compensation in relation with the alleged 

purchase of goodwill and other rights in 1996 from Novartis' previous distributor for the territory of Israel. 

 

16.5 Respondent does not have a Claim for financial compensation for infringement of (i) its trademark in 

connection with the packaging of Claimant's products subsequent to the termination of the 2004 Distribution 

Agreement and (ii) its name rights in connection with the packaging of Claimant's products subsequent to the 

termination of the 2004 Distribution Agreement until 31 December 2006. Claimant's further prayer (No. 6) 

to declare that X.________ does not have a claim for financial compensation in the before mentioned sense 

for infringement of its name beyond 31 December 2006 is dismissed. 

 

16.6 Claimant's use of Respondent's name on the packaging of Claimant's products subsequent to the 

termination of the 2004 Distribution Agreement constitutes an infringement of Respondent's name rights as 

from 1 January 2007. Respondent's further prayer (No. 6) to confirm that the before mentioned use also 

constitutes an infringement of Respondent's trademark rights is dismissed. 

 

16.7 Respondent's set-off Claims for clientele, trademark infringement, name infringement for the year 2006 

and buy back inventory are dismissed. 

 

16.8 Respondent's prayers No. 3, 4 and No. 5 are dismissed. 

 

16.9 The final decision on Claimant's prayers No. 1 and 2, Respondent's prayers No. 1 and 2 and 

Respondent's Procedural Motions No. 1 to 5 remains reserved for a future award. The same is true for both 

Parties’ cost Claims, i.e. Claimant's and Respondent's prayers No. 7”2. 

 

Arbitrator Uriel Lynn submitted a dissenting opinion.  

 

 

                                                
2 Translator’s note:  in English in the original German text. 
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C. 

In a Civil law appeal, the Appellant submits the following: 

 

“1. Paragraphs 16.1 and 16.3 of the Partial and Interim Award under appeal, of August 3, 

2009 shall be annulled and it shall be decided that the Arbitral Tribunal lacked jurisdiction 

with regard to the corresponding claim of the Respondent (Respondent's prayer No. 4). 

Alternatively, the matter should be send back to the Arbitral Tribunal for a new decision. 

 

2. Paragraphs 16.5 and 16.6 of the Partial and Interim Award of August 3, 2009 under appeal 

shall be annulled to the extent that these paragraphs granted the corresponding negative 

declaratory action of the Respondent (Respondent’s prayer No. 6) while rejecting the 

declaratory action respectively the set-off Claims raised by the Appellant (prayer No. 6 of the 

Appellant) and the matter should be sent back to Arbitral Tribunal for a new decision.  

 

3. Paragraph 16.7 of the Partial and Interim Award of August 3, 2009 under appeal shall be 

annulled to the extent that this paragraph resulted in the declaratory action and set-off Claims 

raised by the Appellant for infringement of its trademark and name rights (Appellant’s prayer 

No. 6) being rejected, and the matter should be sent back to the Arbitral Tribunal for a new 

decision.  

 

4. Paragraph 16.8 of the Partial and Interim Award under appeal shall be annulled to the 

extent that this paragraph resulted in the Appellant's prayer No. 5 being rejected. It shall be 

decided that the Arbitral Tribunal lacked jurisdiction with regard to the corresponding claim 

of the Respondent (Respondent’s prayer No. 4). In the alternative, the matter is to be 

remanded to the Arbitral Tribunal for a new ruling.” 

 

The Respondent submits that the appeal be rejected entirely, to the extent that the matter is 

capable of appeal, whereby Paragraphs 16.1, 16.3 and 16.5 to 16.8 of the holding of the 

Second Partial and Interim Award of 3 August 2009 should be confirmed. 

 

The Arbitral Tribunal waived its right to express its views.  
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On November 27, 2009, the Appellant filed a reply without having been requested to do so. 

The Respondent responded with a rebuttal on December 10, 2009.  

Reasons: 

 

1. 

The arbitral award under appeal is in English. The Parties used German in the proceedings in 

front of the Federal Tribunal. As the language of the award under appeal is not an official 

language 3 , the Federal Tribunal will issue its decision in the language of the appeal in 

accordance with its practice (see Art. 54 (1) BGG4). 

 

2. 

A Civil Law Appeal is admissible against the decisions of arbitral tribunals under the 

conditions set forth at Art. 190 - 192 PILA5 (Art. 77 (1) BGG). 

 

The seat of the Arbitral Tribunal is in Basel. The Appellant does not have its seat in 

Switzerland. As the Parties did not exclude in writing the provisions of Chapter 12 of PILA, 

these apply (Art. 176 (1) and (2) PILA). 

 

Only those grievances which are limitatively spelled out in Art. 190 (2) PILA are admissible 

(BGE 134 III 186 at 5 p. 187; 128 III 50 at 1a p. 53; 127 III 279 at 1a p. 282). According to 

Art. 77 (3) BGG, the Federal Tribunal reviews only the grievances which are brought forward 

in the appeal and reasoned; this corresponds to the obligation to reason contained at Art. 106 

(2) BGG in case of violation of fundamental rights or cantonal and intercantonal law (BGE 

134 III 186 at 5 with references). As to grievances based on Art. 190 (2) (e) PILA, the 

inconsistency of the decision under appeal with public policy must be demonstrated as to 

each of them (BGE 117 II 604 at 3 p. 606). Criticism of an appellate nature is not allowed 

(BGE 119 II 380 at 3b). 

 

 

 

                                                
3 Translator’s note:  The official languages of Switzerland are German, French and Italian. 
4 Translator’s note:  BGG is the German abbreviation for the Federal Statute of June 17, 2005 organizing the 

Federal Tribunal, RS 173.110. 
5 Translator’s note:  PILA is the most frequently used English abbreviation for the Federal Statute of December 18, 

1987, on Private International Law, RS 291. 
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3. 

The Federal Tribunal bases its judgment on the facts found by the arbitral tribunal (Art. 105 

(1) BGG). It may not rectify or supplement the factual findings of the arbitral tribunal, even 

when these are obviously inaccurate or result from a violation of the law within the meaning 

of Art. 95 BGG (see Art. 77 (2) BGG ruling out the application of Art. 105 (2) and of Art. 97 

BGG). However the Federal Tribunal may review the factual findings of the award under 

appeal when some admissible grievances within the meaning of Art. 190 (2) PILA are 

brought against such factual findings or it may exceptionally consider some new facts (BGE 

133 III 139 at 5 p. 141; 129 III 727 at 5.2.2 p. 733; with references). 

 

4. 

The Appellant requests the annulment of Paragraphs 16.1, 16.3 and 16.8 (partially), which 

relate to the Respondent's prayer No. 4, pursuant to which it is to be found that the 

Appellant, by initiating court proceedings in Israel regarding goodwill claims, committed a 

breach of the agreed arbitration clause and that for this contract breach, it owed the 

Respondent compensation for damages. In Paragraph 16.1, the Arbitral Tribunal found in 

favour of its jurisdiction. In 16.3 it admitted in principle the Respondent’s request for a 

finding. In Paragraph 16.8, among other things, it rejected Appellant’s prayer No. 5 seeking 

that the declaratory action of the Respondent be held incapable of being arbitrated because 

the Arbitral Tribunal lacked jurisdiction, or alternatively, that it be rejected. 

 

4.1. The Appellant first claims that the Arbitral Tribunal wrongly accepted jurisdiction to hear 

Respondent’s prayer No. 4 for declaratory findings (Art. 190 (2) (b) PILA). This grievance is 

not capable of appeal: 

 

4.1.1 On June 21, 2007, the Respondent sought from the Arbitral Tribunal compensation for 

damages in the amount of CHF 100’000.-- on the grounds that by initiating court 

proceedings in Israel regarding goodwill claims, the Appellant violated the arbitration clause. 

This prayer was modified on August 14, 2008, with regard to the continuation of the 

proceedings in Israel, into one of declaratory findings. In its Partial and Interim Award of 

November 19, 2008, the Arbitral Tribunal affirmed, among other things, its jurisdiction with 

regard to the obligation to pay compensation for damages as a consequence of the violation 

of the arbitration clause by the Appellant. This award was not challenged by the Appellant. In 
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Paragraph 16.1 of the award under appeal, the Arbitral Tribunal merely upheld its affirmation 

of jurisdiction as set out in the Partial and Interim Award of November 19, 2008, without 

ruling anew on the question of its jurisdiction. As appears from the reasons of the award 

under appeal, Paragraph 11.3.1 (p. 97 f.), this confirmation was made because formally the 

Arbitral Tribunal only granted the modified prayer No. 4 for declaratory findings of the 

Respondent on December 4 2008, i.e. after the Partial and Interim Award of November 19, 

2008 concerning jurisdiction. However the Arbitral Tribunal did not adjudicate the question 

of jurisdiction anew, but rather referred to its reasons in its Partial and Interim Award of 

November 19, 2008. 

 

In these factual and legal circumstances, the Appellant should have challenged the Partial and 

Interim Award of November 19, 2008 if it sought to contest the Arbitral Tribunal’s positive 

finding of jurisdiction regarding the Respondent’s prayer No. 4 (Art. 190 (3) PILA, in 

addition to Art. 77 and 92 BGG).  

 

4.1.2 Even if one were to allow the Appellant’s argument that Paragraph 16.1 of the award 

under appeal constitutes a new partial decision on the question of the jurisdiction at issue and 

thus a new time limit to appeal commenced running, its jurisdictional grievances would not 

be capable of appeal. This is because it has failed to substantiate its grievance pertinently. 

 

It should have demonstrated that the question of a violation of the arbitration clause 

contained in the 2004 Distribution Agreement was not subject to this clause and thus was 

beyond the jurisdiction of the Arbitral Tribunal. However it fails in this respect, but rather 

blends in its arguments the issue of the Arbitral Tribunal’s jurisdiction to rule on a breach of 

contract, i.e. a violation of the arbitration clause contained in the Agreement and the question 

of its jurisdiction to rule on the goodwill claims (asserted before the Israeli courts). It argues 

that a private arbitral tribunal cannot have the authority to rule on the jurisdiction of a state 

court or to exercise any influence on the allocation of costs for proceedings in front of a state 

court. It also argues that it is not up to an arbitral tribunal to punish a party for turning to a 

state court which has subsequently found in favour of its own jurisdiction in the dispute at 

issue. This argument and the Federal case law and references to the literature cited by the 

Appellant are not relevant to the issue as to whether or not the Arbitral Tribunal was correct 

in finding in favour of its own jurisdiction to adjudicate the claim of a violation of the 
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Distribution Agreement. The Arbitral Tribunal found that it had jurisdiction to rule on a 

breach of contract, i. e. the violation of the arbitration clause contained in the Agreement and 

not on the question of the jurisdiction of the state courts of Israel or the allocation of costs 

with regard to proceedings pending before these courts. In doing so therefore, it did not 

intrude into the proceedings before the state courts of Israel or attempt to influence the 

allocation of costs of these proceedings, as alleged by the Appellant. To the extent that the 

Appellant claims that an arbitral tribunal may not punish a party for turning to a state court, 

this does not have any bearing on the issue of jurisdiction but rather affects the material 

judgement of the matter (see consideration 4.2.2 below). 

 

4.2. With regard to the material judgement of Respondent’s prayer No. 4 (Paragraphs 16.3 

and [in part] 16.8), the Appellant claims these are incompatible with public policy (Art. 190 (1) 

(e) PILA).  

 

The material review of an international arbitral award by the Federal Tribunal is limited to the 

issue as to whether the arbitral award is consistent with public policy (BGE 121 III 331 at 3a 

p. 333). The judgement of a claim in dispute violates public policy only when it ignores some 

fundamental legal principles and is therefore plainly inconsistent with the widely recognized 

system of values, which according to the prevailing opinions in Switzerland, should be the 

basis of any legal order. Among such principles are: the fidelity to contracts (pacta sunt 

servanda), the prohibition of abuse of rights, the principle of good faith, the prohibition of 

expropriation without compensation, the prohibition of discrimination and the protection of 

incapables. The award under appeal may be annulled only if it contradicts public policy in its 

result and not merely in its reasons (BGE 132 III 389 at 2.2; 128 III 191 at 6b; 120 II 155 at 

6a p.166 f.).  

 

The Appellant argues that the award of the Arbitral Tribunal violates public policy because it 

interferes, in an impermissible way, in the constitutionally protected rights of the Appellant 

(access to a constitutionally guaranteed judge), and because in addition to this it clearly 

violates Federal law. In this context, the Appellant fails to present sufficient legal arguments 

to demonstrate that the award under appeal contradicts material public policy. It fails to 

mention even one such fundamental legal principle which would have been violated.  
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4.2.1 It sees a violation of Federal law in the fact that the Arbitral Tribunal entertained the 

prayer for a finding, despite the fact that the Respondent lacked a corresponding legally 

protected interest. It may be true – to the extent that Swiss Federal law is applicable – that it 

is in accordance with it that one must judge under what conditions a party may request a 

tribunal to determine the existence or non-existence of claims under Federal law (BGE 135 

III 378 at 2.2 pp. 379 ss. with further references). The rules set out in this respect by the 

relevant case law (for proceedings before state courts - see e.g. BGE 135 III 378 at 2.2 p. 

380), do not however fall within the domain of public policy, nor does the question of which 

rules apply for a prayer for a finding in proceedings before an international arbitral tribunal. 

Whether the Arbitral Tribunal applied these rules correctly is something that the Federal 

Tribunal cannot examine in these proceedings. It is therefore of no help to the Appellant to 

claim that the Arbitral Tribunal applied the law in obvious disregard of Federal law, untenably 

and incorrectly. Even a false or arbitrary application of the law does not constitute a breach 

of public policy (see BGE 127 III 576 at 2b p. 578; 121 III 331 at 3a, each with further 

references). 

 

4.2.2 The Appellant also sees a violation of public policy in the fact that the Arbitral Tribunal 

obstructed its free access to a constitutionally guaranteed court and that it punished the 

Appellant for availing itself of its constitutional rights by considering its recourse to an Israeli 

court as a breach of the arbitration clause, thus declaring the Appellant liable to pay 

compensation for damages. The right to have the case decided by an independent and 

impartial tribunal established by law and having jurisdiction (Art. 30 (1) BV6, Art. 6 (1) 

ECHR7) does not prevent the parties from waiving their right to avail themselves of the state 

courts in favour of an arbitral tribunal by concluding an arbitration agreement for matters 

capable of being decided in arbitration. This is what the Parties did in this case with the 

arbitration clause in the 2004 Distribution Agreement. The Arbitral Tribunal acted on the 

basis of this arbitration clause and thereby also decided on Respondent's prayer No. 4 and 

this cannot be deemed to constitute a violation of public policy. The Appellant has failed to 

substantiate any incompatibility with public policy.  

 

                                                
6 Translator’s note: BV is the German abbreviation for the Swiss constitution. 
7 Translator’s note: European Convention on Human Rights. 

http://relevancy.bger.ch/php/aza/http/index.php?lang=de&type=highlight_simple_query&page=1&from_date=&to_date=&sort=relevance&insertion_date=&top_subcollection_aza=all&query_words=4A_444%2F2009&rank=0&azaclir=aza&highlight_docid=atf%3A%2F%2F135-III-378%3Ade&number_of_ranks=0#page378
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The Appellant’s grievance, that the Arbitral Tribunal “punished” it for availing itself of its 

right to seize the Israeli courts, in that it found of a breach of the contractual arbitration 

clause and the obligation to pay compensation for damages, represents criticism of the 

material ruling with regard to Respondent’s prayer No. 4. The Appellant argues that it is 

completely incomprehensible that the Arbitral Tribunal held its seizing of the Israeli courts as 

a breach of the arbitration clause. The Israeli courts had found in favour of their own 

jurisdiction therefore the Appellant viewed itself as entitled to file a claim in Israel. Whether 

the Arbitral Tribunal ruled on the matter correctly or not when it held the recourse to the 

Israeli courts to constitute a violation of the arbitration clause, can only be reviewed by the 

Federal Tribunal with regard to its compatibility with public policy. However the Appellant 

has failed to demonstrate such a violation of public policy.  

 

4.3 The appeal against Paragraphs 16.1, 16.3 and (in part) 16.8 of the award under appeal, is 

therefore unfounded, to the extent that the matter is capable of appeal at all.  

 

5. 

The Appellant requests the annulment of Paragraphs 16.5, 16.6 and (in part) 16.7, which 

relate to the Respondent’s prayer No. 6, pursuant to which the Respondent requested a 

finding that it had not infringed any name and trademark rights of the Appellant. The 

Arbitral Tribunal decided that the Appellant was not entitled to compensation for damages 

for the use of its name on packaging of the products of the Respondent due to infringement 

of its name and trademark rights, insofar as such use took place until December 31, 2006 

(Paragraph 16.5). Insofar as such use took place after January 1, 2007, the Arbitral Tribunal 

found in favour of infringement of the Appellant’s name rights. On the other hand, it also 

denied any infringement of the trade mark rights of the Appellant (Paragraph 16.6). In 

Paragraph 16.7, it rejected the set-off Claims raised by the Appellant to the corresponding 

extent. Against this ruling, the Appellant raised the objection of incompatibility with public 

policy and a violation of the right to be heard.  

 

5.1 The Appellant attempts to demonstrate a violation of public policy in the fact that, based 

on the choice of law made by the Parties, the Arbitral Tribunal applied Swiss law, instead of 

Israeli law, to the issue as to whether or not the Respondent had infringed the Appellant’s 

trademark rights. The Appellant considers the opinion of the Arbitral Tribunal to be 
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incorrect. It argues that this opinion violates the basic rights of the Appellant, that it 

contradicts the principles of our legal system and is also incompatible with legal writing as 

quoted by the Arbitral Tribunal. The Appellant’s arguments fails to substantiate that public 

policy has been violated. The issue of applicable law, as well as the question of whether or 

not the Parties' choice of law also validly covers the infringement of the trademark rights, 

does not concern any fundamental legal principle connected to the notion of public policy 

(see at 4.2). Yet apart from the issue of public policy, the Federal Tribunal cannot in these 

proceedings examine whether the opinion of the Arbitral Tribunal is correct or not. In this 

respect, the matter is not capable of appeal. That Paragraphs 16.5, 16.6 and (in part) 16.7 of 

the award under appeal are incompatible with public policy has not been demonstrated.  

 

5.2 With regard to Paragraph 16.5 of the award under appeal, the Appellant also claims a 

violation of its right to be heard (Art. 190 (2) (d) PILA). It claims that the Arbitral Tribunal 

came to the conclusion that the Appellant had consented to the Respondent using the 

Appellant’s name on its products in 2006. It argues that the Arbitral Tribunal came to this 

conclusion by means of a false interpretation of the Appellant’s letter to the Israeli Ministry 

of Health and in a surprising appreciation of the testimony given by witness A.________. 

This witness, it argues, made his statement in a completely different context. Nevertheless the 

Arbitral Tribunal on the basis of his statements, came to the surprising finding that the 

Appellant was already aware that its name was being used prior to 2007, but that it only 

protested against the use thereof in January 2007, for which reason it could be assumed that 

in 2006 it had consented that its name be used. The Appellant had claimed from the 

beginning that it only became aware through a coincidence in January 2007 that its name was 

being used and that it immediately intervened against the Respondent. This remained 

unchallenged throughout the entire arbitration proceedings. Nevertheless the Arbitral 

Tribunal, without either Party having expressed itself in this direction, without any reasoning, 

assumed that the Appellant had been aware of the use of its name as early as 2006. The 

testimony of witness A.________ does not in any way substantiate the surprising finding of 

the Arbitral Tribunal and the conclusion reached by the majority of the Arbitral Tribunal 

from the testimony of witness A.________ was thus arbitrary. In particular, the Appellant 

could not have expected such an outcome, since the majority of the Arbitral Tribunal only 

came to this strange idea during their final deliberations and thus only after the end of the 
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exchange of briefs. The Appellant was thus deprived of any opportunity to express itself with 

regard to this erroneous finding.  

 

5.2.1 According to art. 182 (3) PILA the Arbitral Tribunal must abide by the right of the 

parties to be heard. With the exception of the requirement for reasons, this corresponds to 

the constitutionally protected right in art. 29 (2) BV (BGE 130 III 35 at 5 p. 37 ff.; 128 III 

234 at 4b; 127 III 576 at 2c). Case law deducts from that in particular the right of the parties 

to express their legal position as to all facts important for the decision and to prove their 

factual allegations with suitable means proposed timely, to participate in the hearing and to 

access the file (BGE 130 III 35 at 5 p. 38; 127 III 576 at 2c, with references). According to 

the case law of the Federal Tribunal there is no constitutionally protected right of the parties 

to be heard specifically as to the legal assessment of the facts they introduce into the case. 

There is an exception to that if a court purports to base its decision on a legal ground which 

none of the parties involved invoked and which they could not reasonably have anticipated 

(BGE 130 III 35 at 5 p. 39; 126 I 19 at 2c/aa p. 22; 124 I 49 at 3c p. 52; 123 I 36 at 2d p. 69; 

115 Ia 94 at 1b p. 96 ff.). 

 

5.2.2 In this case it cannot be said that the Arbitral Tribunal based its decision on reasons 

which neither of the party had deemed relevant or had invoked and that it engaged in a 

surprising application of the law. The issue as to whether the Appellant had given its consent 

or not that the Respondent continue to use the designation “X.________” after cessation of 

the 2004 Distribution Agreement, was contested and had been explicitly debated. With regard 

to this question there was in particular the letter, signed by the Appellant, to the Israeli 

Ministry of Health dated December 7, 2005 and the testimony of witness A.________ to be 

evaluated. The Arbitral Tribunal came to the conclusion that the Appellant had given the 

Respondent the right to use the designation “X.________” until December 31, 2006. The 

Appellant has not alleged that it was not given sufficient opportunity to express itself with 

regard to that letter and the statements of A.________, or that it was unable to state its view 

as to the issue in dispute, or that it could not have reasonably been expected that the Arbitral 

Tribunal would have rejected a claim of infringement of the Appellant’s name rights on the 

ground that the Appellant had consented to the use thereof.  

 



  14  

It only argues that, based on the statements of A.________, the Arbitral Tribunal had come 

to the surprising conclusion that the Appellant was already aware of the use of its name 

before 2007, despite the fact that this was not invoked by either party. It may be correct that 

the Arbitral Tribunal deducted this finding from the statements of A.________, without a 

Party having made any corresponding allegation. The Arbitral Tribunal only referred to this 

finding on an alternative basis (“in addition”8) to further support the conclusion it had in any 

event already reached, that the Appellant had consented to the use of the term “X.________” 

until December 31, 2006 (at 10.5.4.4 p. 87). This finding, even if it must be described as 

surprising, was nevertheless, contrary to the Appellant's allegation, not decisive for the 

Arbitral Tribunal’s opinion that the Appellant had consented to the use of its name until the 

end of 2006. The Appellant therefore did not miss the opportunity to express itself on a 

point which was important for the decision.  

 

5.2.3 There is accordingly no reason to annul Paragraph 16.5 of the award under appeal for a 

violation of the right to be heard.  

 

6. 

The appeal is to be rejected, to the extent that the matter is capable of appeal. In view of the 

outcome of the proceedings, the Appellant shall pay the judicial costs and compensate the 

Respondent (Art. 66 (1) and Art. 68 (2) BGG). 

 

 
Therefore the Federal Tribunal pronounces: 

 

1. The appeal is rejected, to the extent that the matter is capable of appeal.  

 

2. The judicial costs set at CHF 35’000.-- shall be borne by the Appellant.  

 

3. The Appellant shall pay to the Respondent CHF 40’000.-- for the federal judicial 

proceedings. 

 

                                                
8 Translator’s note:  in English in the original German text. 
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4.  This judgment shall be notified in writing to the Parties and to the ICC Arbitral 

Tribunal in Basel.  

 

 

Lausanne, February 11, 2010 

 

 

In the name of the First Civil Law Court of the Swiss Federal Tribunal 

 

 

The presiding Judge:  The Clerk: 

 

 

KLETT (Mrs) WIDMER 

 


