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4A_124/20151 

 

 

Judgment of June 17, 2015 

 

 

First Civil Law Court 

 

 

Federal Judge Kiss (Mrs.), Presiding 

Federal Judge Hohl (Mrs.) 

Federal Judge Niquille (Mrs.)  

Clerk of the Court: Mr. Carruzzo 

 

Club A.________, 

Represented by Mr. Karim Piguet and Mr. David Casserly, 

Appellant 

 

v. 

 

1. Club B.________,  

Represented by Mr. Jorge Ibarrola,  

2. Club C.________,  

Represented by Mr. Gonçalo Almeida and Mr. Luis Correia Dias, 

Respondent 

 

 

Facts: 

 

A. 

In an award of January 22, 2015, the Court for Arbitration for Sport (CAS), sitting as an appellate body, 

modified the decision taken on February 27, 2013, by the Dispute Resolution Chamber of the Fédération 

Internationale de Football Association (FIFA) insofar as it ordered the professional football player, 

C.________ (hereafter: the Player) and A.________, a professional football club of [name of country X. 

omitted] severally to pay an amount of EUR 1’299’225.70, with interest, as compensation for breach of 

contract without cause to B.________, a professional football club of [name of country Y. omitted], in 

accordance with Art. 17(1) and (2) of the 2010 FIFA Regulations on the Status and Transfer of Players 

(RSTP).  
                                                      
1 Translator’s Note:  Quote as Club A.________  v. Club B.________ and Club C.________, 4A_124/2015.  

The original decision is in French. The full text is available on the website of the Federal Tribunal, 
www.bger.ch. 

http://www.bger.ch/
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To justify ordering the [name of country X. omitted] club to severally pay compensation imposed on the 

[name of country Y. omitted] club – the only issue in dispute at this stage of the proceedings – the Panel 

applied Art. 17(2) RSTP, according to which, if a professional player has to pay compensation, the 

professional player and his new club shall be jointly and severally liable for the payment. It also relied on 

Art. 17(4) RSTP. Pursuant to this provision, a club signing a contract with a professional player who 

terminated his previous contract without cause is presumed, until proven to the contrary, to have induced 

the professional player into a breach of contract. The arbitrators found in this respect that the Player and 

A.________ signed an employment contract on August 18, 2011, which contained no condition precedent. 

They also held that the [name of country X. omitted] club was not able to reverse the presumption arising 

from Art. 17(4) RSTP.  

 

B.  

On February 23, 2015, A.________ (hereafter: the Appellant) filed a civil law appeal with the Federal 

Tribunal with a view to obtaining the annulment of the award.  

 

In its answer of May 4, 2015, the CAS submitted that the appeal should be rejected. B.________ 

(hereafter: the Respondent), in its answer of May 11, 2015, submitted that the appeal should be rejected 

insofar as the matter is capable of appeal. As to the Player, he filed no answer within the time limit he was 

given for this purpose.  

 

The Appellant did not submit a reply.  

 

Reasons: 

 

1.  

According to Art. 54(1) LTF,2 the Federal Tribunal issues its judgment in an official language,3 as a rule in 

the language of the decision under appeal. When it is in another language (here English) the Federal 

Tribunal resorts to the official language chosen by the parties. Before the CAS, they used English. In the 

brief sent to the Federal Tribunal, the Appellant used French. The Respondent did the same. In accordance 

with its practice, the Federal Tribunal will adopt the language of the appeal and consequently issue its 

judgment in French.  

 

2.  

In the field of international arbitration, a civil law appeal is admissible against the decisions of arbitral 

tribunals pursuant to the requirements of Art. 190 to 192 PILA4 (Art. 77(1)(a) LTF). Whether as to the 

                                                      
2 Translator’s Note:  LTF is the French abbreviation of the Federal Statute of June 17, 2005, organizing the Federal  
   Tribunal, RS 173. 110. 
3 Translator’s Note:  The official languages of Switzerland are German, French, and Italian.  
4 Translator’s Note:  PILA is the most commonly used English abbreviation for the Federal Statute on International  
   Private Law of December 18, 1987, RS 291. 
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subject of the appeal, the standing to appeal, the time limit to appeal, or the ground for appeal invoked, 

none of these admissibility requirements raises any problem in the case at hand. There is no reason not to 

address the appeal.  

 

3.  

In its only argument, the Appellant submits that the CAS violated its right to be heard because it did not 

take into account an argument submitted in its appeal brief.  

 

4.  

The right to be heard in contradictory proceedings within the meaning of Art. 190(2)(d) PILA does not 

indeed require that an international arbitral award should be reasoned (ATF 134 III 1865 at 6.1 and the 

references). However, it imposes upon the arbitrators a minimal duty to examine and handle the pertinent 

issues (ATF 133 III 235 at 5.2, p. 248 and the cases quoted). This duty is violated when, inadvertently or 

due to a misunderstanding, the arbitral tribunal does not take into consideration some statements, 

arguments, evidence and offers of evidence submitted by one of the parties and important for the decision 

to be issued. If the award totally overlooks some apparently important elements to decide the dispute, it 

behooves the arbitrators or the respondent to justify this omission in their observations as to the appeal. It 

behooves them to demonstrate that, contrary to the appellant’s claims, the elements omitted were not 

pertinent to resolve the case at hand or, if they were, that they were implicitly refuted by the arbitral tribunal. 

However, the arbitrators are not obliged to discuss all arguments invoked by the parties, so they cannot be 

held in violation of the right to be heard in contradictory proceedings for failing to refute, albeit implicitly, an 

argument objectively devoid of any pertinence (ATF 133 III 235 at 5.2 and the cases quoted).  

 

4.1.  

4.1.1. Relying on these principles, the Appellant emphasizes the two following passages excerpted from its 

answer to the Respondent’s appeal sent to the CAS on October 30, 2013: 

 

“62. A.________ realised that the player was trying to avoid providing A.________ with 

accurate information about his employment situation as long as possible, in an attempt 

to pressurise A.________ into registering him before the closure of the transfer window 

on 31st August 2011, without first properly verifying his employment situation with the 

Appellant. 

 

“63. The Player was aware that this registration would have the effect of making 

A.________ jointly and severable liable for any compensation that the player would 

eventually owe to the Appellant.”6 

 

                                                      
5 Translator’s Note:  The English translation of this decision is available here: 
   http://www.swissarbitrationdecisions.com/right-to-be-heard-equality-between-the-parties 
6 Translator’s Note:  In English in the original text.  

http://www.swissarbitrationdecisions.com/right-to-be-heard-equality-between-the-parties
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On the basis of these two passages of its brief, the Appellant claims to have regularly raised in the arbitral 

proceedings “the issue of the necessary nexus between the registration of the player and the joint liability of 

the new club towards the former” (appeal brief p. 16). In its view, only the registration of a new player by his 

new club could cause joint liability of the latter as to the payment of compensation due by the Player to his 

previous club for breach of contract without just cause. Evidence for that would be FIFA’s own commentary 

of the provision of the ad hoc regulation. Hence, the Appellant concludes that the Panel breached its right 

to be heard by failing to address this issue.  

 

4.1.2. The argument is groundless. To reject it, it is not necessary to examine the soundness of the 

assertion that joint liability pursuant to Art. 17(2) RSTP would be triggered by the registration by the new 

club of the Player who terminated without cause his contractual relationship with a club with which he 

played heretofore, except to point out that the arguments submitted in the Respondent’s answer to refute 

this assertion do not appear to be without interest prima facie. It would indeed be sufficient to conclude with 

the Respondent and the CAS that the aforesaid passages of the answer to the appeal brief cannot be 

considered as a clear formulation of the assertion on which the Appellant relies in its civil law appeal. 

Indeed, the Appellant merely castigated there the Player’s allegedly disloyal behavior with a view to 

obtaining his registration. Seeing in such castigation a valid submission of the argument that the 

responsibility of a club pursuant to Art. 17(2) RSTP would depend on the registration of the Player at fault 

by the same club is a step that cannot be taken. Instead, one would rather consider the argument raised 

today by new counsel for the Appellant as a last attempt to salvage a compromised situation by an entirely 

concocted argument.  

 

Be this as it may, the argument is manifestly insufficient to demonstrate a violation of the right to be heard 

that the Appellant blames the Panel for.  

 

5.  

The Appellant loses and shall pay the costs of the federal proceedings (Art. 66(1) LTF) and compensate 

the Respondent (Art. 68(1) and (2) LTF).  

 

 

 

Therefore the Federal Tribunal pronounces: 

 

1.  

The appeal is rejected.  

 

2.  

The judicial costs set at CHF 12’000 shall be borne by the Appellant.  

 

3.  

The Appellant shall pay to the Respondent an amount of CHF 14’000 for the federal judicial proceedings.  
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4.  

This judgment shall be notified to the representatives of the parties and to the Court of Arbitration for Sport 

(CAS). 

 

 

 

Lausanne, June 17, 2015 

 

 

In the name of the First Civil Law Court of the Swiss Federal Tribunal  

 

 

Presiding Judge:    Clerk: 

 

Kiss (Mrs.)     Carruzzo 

 

 

 

 


