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The Swiss Federal Supreme Court has blocked a bid by an affiliate of third-party funder 
Calunius Capital to enforce an investment treaty award against Uzbekistan, finding the 
underlying dispute did not have a “sufficient domestic connection” with Switzerland. 

In a judgment published on 27 September, the court in Lausanne ruled that attachment of a 
foreign state’s property is not permitted unless the claim has a sufficient link to Switzerland – 
and that this requirement does not conflict with the country’s enforcement obligations under 
the New York Convention. 
The German-language judgment, which is dated 7 September, rejected an appeal by 
Calunius’ Guernsey-registered affiliate Gretton Limited against the lifting of an attachment it 
had obtained against Swiss property registered in the name of Uzbekistan. 

Gretton was represented by Bernet Arbitration and Schellenberg Wittmer in Zurich, while 
Uzbekistan retained Friedli & Schnidrig. 

The attachment was granted in aid of Gretton’s efforts to enforce an UNCITRAL award worth 
US$10.3 million plus interest, which was originally issued in 2015 in favour of UK mining 
company Oxus Gold against Uzbekistan. 

A Paris-seated tribunal composed of Switzerland’s Pierre Tercier as chair, Marc Lalondeof 
Canada and Brigitte Stern of France issued the award under the UK-Uzbekistan bilateral 
investment treaty. The Calunius vehicle funded Oxus’ claim and was later assigned the rights 
to the award. 
Gretton obtained the attachment in 2016 from a judge in the Swiss district of March but, 
following an objection by Uzbekistan, the attachment was lifted in February 2017. The Court 
of Appeals of the Canton of Schwyz dismissed Gretton’s appeal of that ruling last October. 

The Supreme Court found that, under its own case law, enforcement measures against 
foreign states can only be permitted if two conditions are met: the legal relationship 
underlying the claim must be based in an act of the foreign state as a holder of private rights 
and not as a sovereign; and this legal relationship must have a “sufficient domestic 
connection” with Switzerland. 

The court said this second condition is met if the underlying debt relationship is established 
in Switzerland or is to be fulfilled there; or if the foreign state undertook certain positive acts 
to establish that the award could be executed there. The mere fact that assets of a foreign 
state are located in Switzerland or the award is issued by an arbitral tribunal seated in 
Switzerland would not be sufficient, the court held.  

Gretton argued that the domestic connection requirement could not apply here because it 
was not among the stipulated grounds in article V of the New York Convention under which a 
contracting state may refuse to recognise and enforce a foreign arbitral award. The funder 
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said the Swiss courts had never previously applied the requirement where an enforcement 
request was governed by the convention. 

However, the court held that the examination of the possible grounds for refusal of 
recognition and enforcement presupposes that the court proceedings in which such 
examination takes place are admissible in procedural terms. The court said its own case law 
had established that regulation of enforcement proceedings under the convention is left to 
national law; and observed that the convention itself provides that contracting states permit 
enforcement of awards “in accordance with the rules of procedure of the territory where the 
award is relied upon”. 

According to the court, the sufficient domestic connection requirement is a question of 
admissibility that has to be addressed first. Where the requirement is not met, the Swiss 
courts do not have jurisdiction to address whether the award can be recognised and 
enforced under the convention, and must close the proceedings without entering into the 
merits of the case. 

While the Swiss Federal Supreme Court has been celebrated for a line of decisions viewed 
as friendly to international arbitration (including as recently as last week), these have 
primarily concerned arbitral proceedings seated in Switzerland and have been decided by 
the court’s first civil chamber on the basis of the country’s international arbitration statute, the 
Private International Law Act. 
By contrast, the Uzbekistan decision was issued by the five members of the court’s second 
civil chamber – which hears all cases arising from the Swiss Debt Collection and Bankruptcy 
Act, the statute governing enforcement of monetary claims. 

Charles Poncet, a prominent Swiss arbitrator based in Geneva, says the judgment confirms 
a “hypocritical” approach introduced “many decades ago” in Swiss jurisprudence requiring “a 
sufficient nexus with Switzerland” in order to attach assets of a foreign state. 
He says the court was correct in deciding that Swiss courts should check the admissibility 
requirement before addressing the enforcement criteria of the New York Convention, though 
he says the court’s approach is “regrettable” and means it effectively “washes its hands of 
the matter”.  

“States flouting international law and refusing to comply with international awards remain 
most welcome to have their assets in Swiss banks as long as their case has no clear 
connection with Switzerland. This is deplorable in my view, but not inconsistent with recent 
developments in other countries such as France and Belgium.” 

Zurich-based firm Thouvenin has issued a newsletter about the judgment, written by 
partners Hansjörg Stutzer and Michael Bösch and associate Simon Hohler, who say it 
“has to be analysed against the very limited area of authority” available to the Supreme Court 
in reviewing the lower court decision. 
They point out that, because a decision on an objection against an attachment order deals 
with an interim measure, only violations of constitutional rights can be challenged in such 
proceedings before the Supreme Court. They say this had “far reaching consequences” for 
the claimant because it meant the decision of the Court of Appeals of the Canton of Schwyz 
could only be overturned if it was “obviously untenable” and arbitrary in both its reasoning 
and result. 

Gretton was therefore “confronted with a serious uphill fight”, the Thouvenin lawyers say. 
Had the appeal court rendered its decision in Gretton’s favour, it “would have been an 
entirely different ballgame”, with Uzbekistan facing the same difficulties. 
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The Thouvenin lawyers says the Swiss courts have long applied a “minimum contact” 
requirement for attachment against a debtor without residence in Switzerland under the 
Swiss debt collection law, and even in this area the doctrine has “a long-standing tradition of 
application in enforcement matters against a state” since at least 1930. 

The newsletter's authors agree the decision is “regrettable” from a practical standpoint, 
requiring a creditor first to obtain an enforceable award against a foreign state; to undertake 
the “burdensome” task of finding commercial assets belonging to that state in Switzerland; 
and finally to clear an “almost insurmountable hurdle” of establishing the required minimum 
contact of its claim with Switzerland. 

While the court expressly left open the question of what would be the result if it were not 
restricted in its authority to review the case, the Thouvenin lawyers say this is a “token of 
consolation, but does not really help in practice”. 

Gretton also applied in July to the District of Columbia to enforce the award. In the meantime, 
the original claimant Oxus Gold is pursuing an application in the French courts for partial 
annulment of the award so it can revive the bulk of a US$1.3 billion claim that was dismissed 
in the arbitration. 
Formerly listed on the London Stock Exchange, Oxus brought the arbitration over its 
investment in Amantaytau Goldfields (AGF), a joint venture with the Uzbek government. It 
accused the state of taking various measures to prevent completion of the project and 
depriving it of rights to the Khandiza base metals project. 

In the award, the tribunal dismissed the claims over the Khandiza project entirely and only 
upheld claims with respect to the tax regime applicable to the AGF joint venture, finding this 
had breached the treaty.  

Soon after the outcome was anounced, Oxus suspended trading of its shares and entered 
voluntary administration. 

According to a July report by Oxus’ administrators at BDO, Gretton is Oxus’ sole secured 
creditor and there will be no funds available to distribute to the mining company’s preferential 
and unsecured creditors or shareholders unless it prevails in the annulment and wins a 
significantly larger award in a further arbitration.  

There has been some good news for Calunius, however, in an unrelated case. It was 
announced this month that Canadian mining company Rusoro has agreed on the terms of a 
settlement proposal with Venezuela to satisfy an ICSID additional facility award the investor 
obtained in an arbitration financed by the third-party funder. Under the terms, Venezuela 
would pay US$1.28 billion to satisfy the award and obtain the company's mining data. 
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