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4A_678/20151 

 

 

Judgment of December March 22, 2016 

 

 

 

First Civil Law Court 

 

 

Federal Judge Kiss (Mrs.), Presiding 

Federal Judge Klett (Mrs.) 

Federal Judge Kolly  

Clerk of the Court: Leemann 

 

A.________, 

Represented by Dr. Michael Noth and Dr. Barbara Abegg,  

Appellant 

 

v. 

 

1. B.________, 

Represented by Mrs. Gabriella Zicarelli Rodrigues Mendes and Mr. Vinicius de Andrade Mendes,  

Respondent 

 

Facts: 

 

A.  

A.a. B.________ (Claimant, Respondent) is a Brazilian football player domiciled in Brazil.  

 

A.________ (Defendant, Appellant) is a Portuguese football club based in [name of city omitted] in 

Portugal. It is a member of the Portuguese Football Federation, which in turn belongs to the Fédération 

Internationale de Football Associations (FIFA).  

 

A.b. On July 31, 2009, the parties entered into an employment contract for a fixed duration, between 

August 1, 2009, and June 30, 2014. The contract anticipated a gross monthly salary of EUR 16’670. 

Pursuant to a contract of August 7, 2009, B.________ was loaned to the football club, C.________, until 

June 30, 2010.  
                                                      
1 Translator’s Note:  Quote as A.________ v. B.________, 4A_678/2015.  

The decision was issued in German. The full text is available on the website of the Federal 
Tribunal, www.bger.ch. 

http://www.bger.ch/
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After the Portuguese football championship was finished in May, 2010, B.________ left Portugal for a 

vacation in his Brazilian home country. A dispute arose between the parties because he did not get back to 

Portugal before the beginning of the season on July 1, 2010.  

 

By way of an email of July 9, 2010, A.________ communicated to the Player that he should have returned 

on June 28, 2010, or at the latest on July 1, 2010, that he was absent without leave and this justified 

immediate termination.  

 

B.  

B.a. On August 19, 2010, B.________ filed a claim with the FIFA Dispute Resolution Chamber against 

A.________ for damages amounting to EUR 800’160 for unjustified contract termination.  

 

In a decision of January 17, 2014, the Dispute Resolution Chamber upheld the claim and ordered the 

Defendant to pay damages amounting to EUR 550’000 for breach of contract.  

 

B.b. Both parties appealed the decision of the FIFA Dispute Resolution Chamber of January 17, 2014, to 

the Court of Arbitration for Sport (CAS).  

 

A hearing took place in Lausanne on March 10, 2015.  

 

In an arbitral award of September 16, 2015, the CAS rejected the Defendant’s appeal (operative part n. 2). 

The Claimant’s appeal was upheld in part (operative part n. 1) and the decision under appeal was amended 

insofar as the Defendant was ordered to pay EUR 550’000, with interest at 5% from August 19, 2010, 

(operative part n. 3). The Arbitral Tribunal also decided the costs and awarded compensation (operative 

part ns. 4 and 5) and rejected all other procedural submissions and claims (operative part n. 6).  

 

C.  

In a civil law appeal the Defendant submits that the Federal Tribunal should annul the CAS arbitral award of 

September 16, 2015.  

 

No exchange of briefs was ordered.  

 

Reasons: 

 

1.  

 

According to Art. 54(1) BGG,2 the judgment of the Federal Tribunal is issued in an official language,3 as a 

rule, in the language of the decision under appeal. When the decision under appeal is in another language, 

                                                      
2 Translator’s Note:  BGG is the German abbreviation for the Federal Statute of June 17, 2005, organizing the Federal  
   Tribunal, RS 173.110.  
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the Federal Tribunal resorts to the official language chosen by the parties. The decision under appeal is in 

English. As this is not an official language, the judgment of the Federal Tribunal shall be issued in the 

language of the appeal, in accordance with its practice.  

 

2.  

 

In the field of international arbitration, a civil law appeal is available pursuant to the requirements of Art. 190 

– 192 PILA4 (SR 291) (Art. 77(1)(a) BGG).  

 

2.1. The seat of the Arbitral Tribunal is in Lausanne in this case. At the decisive time, the parties were 

domiciled or had their seat outside of Switzerland, (Art. 176(1) PILA). As they did not expressly waive the 

applicability of Chapter 12 PILA, the provisions of this chapter are therefore applicable (Art. 176(2) PILA).  

 

2.2. Only the grievances listed in Art. 190(2) PILA are admissible (BGE 134 III 1865 at 5, p. 187; 128 III 50 

at 1a, p. 53; 127 III 279 at 1a, p. 282). According to Art. 77(3) BGG, the Federal Tribunal reviews only the 

grievances raised and reasoned in the appeal brief; this corresponds to the duty to provide reasons at Art. 

106(2) BGG for the violation of constitutional rights and of cantonal and intercantonal law (BGE 134 III 1866 

at 5, p. 187 with reference). Criticism of an appellate nature is not allowed (BGE 134 III 5657 at 3.1, p. 567; 

119 II 380 at 3b, p. 382).  

 

2.3. The Federal Tribunal bases its judgment on the factual findings of the arbitral tribunal (Art. 105(1) 

BGG). This includes the findings as to the facts upon which the dispute is based and those concerning the 

course of the first instance proceedings, i.e. the findings as to the content of the case, which include, in 

particular, the submissions of the parties, their factual allegations, legal arguments, statements in the case, 

evidence and offers of evidence, the content of a witness statement or an expert report, or the findings as 

to a visual inspection (BGE 140 III 16 at 1.3.1 with references). The Federal Tribunal may not rectify or 

supplement the factual findings of the arbitral tribunal, even when they are blatantly inaccurate or based on 

a violation of the law within the meaning of Art. 95 BGG (see Art. 77(2) BGG, ruling out the applicability of 

Art. 97 BGG and Art. 105(2) BGG). However, the Federal Tribunal may review the factual findings of the 

arbitral award under appeal when some admissible grievances within the meaning of Art. 190(2) PILA are 

                                                                                                                                                                           
3 Translator’s Note:  The official languages of Switzerland are German, French and Italian.  
4 Translator’s Note:  PILA is the most commonly used English abbreviation for the Federal Statute on International  
   Private Law of December 18, 1987, RS 291. 
5 Translator’s Note:  The English translation of this decision is available here: 

http://www.swissarbitrationdecisions.com/right-to-be-heard-equality-between-the-parties  
6 Translator’s Note:  The English translation of this decision is available here: 

http://www.swissarbitrationdecisions.com/right-to-be-heard-equality-between-the-parties  
7 Translator’s Note:  The English translation of this decision is available here: 

http://www.swissarbitrationdecisions.com/extension-of-arbitration-clause-to-non-signatories-case-
of-a-gua  

http://www.swissarbitrationdecisions.com/right-to-be-heard-equality-between-the-parties
http://www.swissarbitrationdecisions.com/right-to-be-heard-equality-between-the-parties
http://www.swissarbitrationdecisions.com/extension-of-arbitration-clause-to-non-signatories-case-of-a-gua
http://www.swissarbitrationdecisions.com/extension-of-arbitration-clause-to-non-signatories-case-of-a-gua
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raised against them or when new evidence is exceptionally taken into consideration (BGE 138 III 298 at 

2.2.1, p. 34; 134 III 5659 at 3.1, p. 567; 133 III 139 at 5, p. 141, each with references). The party that wishes 

to claim an exception to the rule that the Federal Tribunal is bound by the factual findings of the arbitral 

tribunal and seeks to rectify or supplement the factual findings on this basis must show, with reference to 

the record, that the corresponding factual allegations were made during the arbitral proceedings in 

accordance with the procedural rules (see BGE 115 II 484 at 2a, p. 486; 111 II 471 at 1c, p. 473; each with 

references).  

 

3.  

 

The Appellant invokes Art. 190(2)(c) PILA and argues that some of its submissions were left undecided.  

 

3.1. It submits that it is unclear whether the arbitral award comprehensively decided nos. 4.1 and 4.2 of its 

submission, which read as follows:  

 

4. In the alternative to 3, 
4.1 if the Panel rules that the Appellant terminated the Employment Contract without just cause 
on 9/7/2010, 
(a) declare that the remuneration to be paid under the Employment Contract is net; that the 
Respondent failed to mitigate the damages during a total of 19 months and 22 days; and the 
Appellant was justified in not paying the salaries of July and August 2010; 
(b) set the compensation to be paid by the Appellant to the Respondent at no more than 
EUR229,725; 
4.2 in the alternative to 4.1, if the Panel rules that the Appellant terminated the Employment 
Contract without just cause on 31/8/2010, 
(a) declare that the remuneration to be paid under the Employment Contract is net; that the 
Respondent failed to mitigate the damages during a total of 18 [months]; and the Appellant was 
justified in not paying the salaries of July and August 2010; 
(b) set the compensation to be paid by the Appellant to the Respondent at no more than 
EUR229,725; 
...10 

 

The Appellant suggests that its submissions in respect of to nos. 4.1 and 4.2 were clearly aimed at 

determining or achieving certainty as to whether the amount of EUR 500’000 – (meaning EUR 550’000) – 

was due net or gross. As the Arbitral Tribunal ordered it to pay “compensation for breach of contract in the 

amount of EUR 550’000”11 (operative part n. 3) and its further submissions were rejected wholesale in n. 6 

of the operative part, “this issue, or this theme, was left open.” Since the arbitral award does not cover this 

                                                      
8 Translator’s Note:  The English translation of this decision is available here: 

http://www.swissarbitrationdecisions.com/jurisdiction-of-the-cas-upheld-a-pathological-clause-has-
to-be-s  

9 Translator’s Note:  The English translation of this decision is available here: 
http://www.swissarbitrationdecisions.com/extension-of-arbitration-clause-to-non-signatories-case-
of-a-gua  

10 Translator’s Note: In English in the original text.  
11 Translator’s Note: In English in the original text. 

http://www.swissarbitrationdecisions.com/jurisdiction-of-the-cas-upheld-a-pathological-clause-has-to-be-s
http://www.swissarbitrationdecisions.com/jurisdiction-of-the-cas-upheld-a-pathological-clause-has-to-be-s
http://www.swissarbitrationdecisions.com/extension-of-arbitration-clause-to-non-signatories-case-of-a-gua
http://www.swissarbitrationdecisions.com/extension-of-arbitration-clause-to-non-signatories-case-of-a-gua
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question even indirectly and it cannot be discerned from its reasons what the opinion of the Arbitral Tribunal 

was on this issue, there is a ground for appeal within the meaning of Art. 190(2)(c) PILA, despite the 

wholesale rejection of all other submissions at n. 6 of the operative part of the award.  

 

3.2.  

3.2.1. According to Art. 190(2)(c) PILA, an arbitral award may be appealed when the arbitral tribunal 

decides some issues in dispute not submitted to the arbitral tribunal or when a legal submission remains 

undecided. According to the French wording of this legal provision, an arbitral award may be challenged 

when the arbitral tribunal awards more than or something other than what was sought to a party (BGE 116 

II 639 at 3a, p. 642). According to the case law of the Federal Tribunal, there is no violation of the principle 

ne eat iudex ultra petita partium when the claim submitted is assessed legally in a completely or partly 

different manner from the submissions of the parties, provided it is encompassed within the legal 

submissions (BGE 120 II 172 at 3a, p. 175; judgment 4A_684/201412 of July 2, 2015, at 3.2.1; 

4A_440/201013 of January 7, 2011, at 3.1; 4A_428/2010 of November 9, 2010, at 3.1; 4P.134/2006 of 

September 7, 2006, at 4; see also BGE 130 III 35 at 5, p. 39). Yet, the arbitral tribunal is bound by the 

subject and the scope of the claim, in particular when the claimant himself qualifies or limits his claims in 

his legal submissions (judgment 4A_684/201414 of July 2, 2015, at 3.2.1; 4A_440/201015 of January 7, 

2011, at 3.1; 4A_464/2009 of February 15, 2010, at 4.1; 4A_220/2007 of September 21, 2007, at 7.2; see 

also judgment 4A_307/2011 of December 16, 2011, at 2.4).  

 

3.2.2. Contrary to the Appellant’s view, the Arbitral Tribunal did not leave its submission undecided. The 

Appellant made a number of submissions in the arbitral proceedings, including the alternate submission in 

the appeal brief that compensation to be paid to the Respondent should not exceed EUR 229’725. This 

was rejected and therefore addressed insofar as, contrary to the Appellant’s submission, compensation 

was set at EUR 550’000, an amount covered both by the claim and the submission in the appeal. In 

connection with the submission made in the alternative for a finding that the compensation to be paid 

according to the employment contract should be net (submission n. 4.1 and 4.2), the Appellant does not 

argue that the Arbitral Tribunal should have expressly made such a finding as to the salary, but rather takes 

the view that, on the basis of the arbitral award, it is not clear if the awarded damages of EUR 550’000 

were net or gross. Yet, there is no corresponding submission from the Appellant as to the damages to be 

paid, which is why the argument that the Arbitral Tribunal left this undecided fails. Without prejudice to the 

foregoing, the Appellant’s view cannot be followed that it is unclear whether the amount it was ordered to 

                                                      
12 Translator’s Note: The English translation of this decision is available here: 
   http://www.swissarbitrationdecisions.com/no-ultra-petita-if-amounts-claimed-are-not-exceeded  
13 Translator’s Note: The English translation of this decision is available here: 

http://www.swissarbitrationdecisions.com/claim-of-award-ultra-petita-rejected-claim-of-violation-of-
publi  

14 Translator’s Note: The English translation of this decision is available here: 
   http://www.swissarbitrationdecisions.com/no-ultra-petita-if-amounts-claimed-are-not-exceeded  
15 Translator’s Note: The English translation of this decision is available here: 

http://www.swissarbitrationdecisions.com/claim-of-award-ultra-petita-rejected-claim-of-violation-of-
publi  

http://www.swissarbitrationdecisions.com/no-ultra-petita-if-amounts-claimed-are-not-exceeded
http://www.swissarbitrationdecisions.com/claim-of-award-ultra-petita-rejected-claim-of-violation-of-publi
http://www.swissarbitrationdecisions.com/claim-of-award-ultra-petita-rejected-claim-of-violation-of-publi
http://www.swissarbitrationdecisions.com/no-ultra-petita-if-amounts-claimed-are-not-exceeded
http://www.swissarbitrationdecisions.com/claim-of-award-ultra-petita-rejected-claim-of-violation-of-publi
http://www.swissarbitrationdecisions.com/claim-of-award-ultra-petita-rejected-claim-of-violation-of-publi
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pay by the Arbitral Tribunal would be net or gross, let alone that “it would have been obliged to pay 

compensation in an unknown amount.” Instead, it was ordered to pay EUR 550’000, with interest at 5% 

from August 19, 2010, to the Respondent for breach of contract according to the arbitral award. The 

amount to be paid is determined and the amount of the corresponding interest is determinable exactly. The 

arbitral award under appeal cannot in good faith be understood as meaning anything other than the 

aforesaid amount shall be paid to the Respondent without deductions – thus as a net amount. The 

Appellant’s argument that it could not know, on the basis of the arbitral award, “whether the exact amount 

of EUR 550’000 should be paid or another amount after deductions [of taxes and social security 

payments],” is simply not understandable, which also leads the connected argument of an alleged 

incompatibility with public policy into a vacuum (Art. 190(2)(e) PILA). Moreover, the Appellant does not 

show any violation of public policy when it describes the arbitral award as contradictory because it relied on 

both on Art. 337(c)(1) OR16 and Art. 337(c)(3) OR (see judgment 4A_448/2013 of March 27, 2014, at 3.2.2; 

4A_654/201117 of May 23, 2012, at 4.2; 4A_464/2009 of February 15, 2010, at 5.1).  

 

4.  

 

The Appellant argues that the Arbitral Tribunal violated the right to be heard (Art. 190(2)(d) PILA).  

 

4.1. Art. 190(2)(d) PILA permits an appeal only when the mandatory procedural rules of Art. 182(3) PILA 

are violated. According to the latter provision, the arbitral tribunal must, in particular, guarantee the right of 

the parties to be heard. This essentially corresponds to the constitutional right embodied in Art. 29(2) BV18 

(BGE 130 III 35 at 5, p. 37 f.; 128 III 234 at 4b, p. 243; 127 III 576 at 2c, p. 578 f.). Case law derives from 

this, in particular, the right of the parties to state their views as to all facts important for the judgment, to 

submit their legal arguments, to prove their factual allegations important for the judgment with suitable 

evidence submitted in a timely manner and in the proper format, to participate in the hearings, and to 

access the record (BGE 130 III 35 at 5, p. 38; 127 III 576 at 2c, p. 578 f.; each with references).  

 

Whilst the right to be heard in contradictory proceedings according to Art. 182(3) and Art. 190(2)(d) PILA 

does not include the right to a reasoned international award according to well-established case law (BGE 

134 III 18619 at 6.1 with references), there is a minimal duty of the arbitrators to review and handle the 

issues important for the decision. This duty is violated when the arbitral tribunal, due to oversight or a 

misunderstanding, overlooks some legally pertinent allegations, arguments, evidence, or offers of evidence 

from a party. This does not mean that the arbitral tribunal is compelled to address each and every 

submission of the parties (BGE 133 III 235 at 5.2 with references).  

 

                                                      
16 Translator’s Note: OR is the German abbreviation for the Swiss Code of Obligations.  
17 Translator’s Note: The English translation of this decision is available here: 

http://www.swissarbitrationdecisions.com/motion-to-set-aside-a-tas-award-dismissed-by-the-
federal-tribuna  

18 Translator’s Note: BV is the German abbreviation for the Swiss Federal Constitution.  
19 Translator’s Note: The English translation of this decision is available here: 

http://www.swissarbitrationdecisions.com/right-to-be-heard-equality-between-the-parties  

http://www.swissarbitrationdecisions.com/motion-to-set-aside-a-tas-award-dismissed-by-the-federal-tribuna
http://www.swissarbitrationdecisions.com/motion-to-set-aside-a-tas-award-dismissed-by-the-federal-tribuna
http://www.swissarbitrationdecisions.com/right-to-be-heard-equality-between-the-parties
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4.2. The Appellant shows no violation of the right to be heard in its argument – made without reference to 

the record – that it had “taken the view in the arbitral proceedings that the salary amounts anticipated by 

the parties in the employment contract were gross, that their payment in such an amount was never owed 

and therefore they cannot be taken into account to determine compensation but must be reduced.” 

Moreover, the Arbitral Tribunal did not overlook that the contractually agreed-upon monthly payment of 

EUR 16’670 was a gross amount and the Appellant submitted in the arbitration that the salary amount to be 

paid according to the employment contract was to be net. No violation of the right to be heard by the 

Arbitral Tribunal can be found before computing the maximum amount of the damages owed by the 

Appellant for the rest of the contractual period on the basis of the gross amount. Insofar as the Appellant 

submits to the Federal Tribunal its own contrary view as to the computation of damages and therefore the 

application of Art. 337(c)(1) and (3) OR, it disregards that the right to be heard does not encompass a right 

to a substantively accurate decision (BGE 127 III 576 at 2.b., p. 578). The Appellant is not able to show in 

its submissions that the Arbitral Tribunal left some of its allegations or arguments undecided due to 

oversight or misunderstanding.  

 

The argument of a violation of the right to be heard is unfounded.  

 

5.  

 

The appeal proves to be unjustified and must be rejected insofar as the matter is capable of appeal. In view 

of the outcome of the proceedings, the Appellant must pay the costs (Art. 66(1) BGG). The Respondent is 

not entitled to costs as he bore no costs in the proceedings in the Federal Tribunal (Art. 68(1) BGG).  

 

 

 

Therefore, the Federal Tribunal Pronounces: 

 

 

1.  

The appeal is rejected to the extent that the matter is capable of appeal.   

 

2.  

The judicial costs set at CHF 5’000 shall be borne by the Appellant.  

 

3.  

No costs are awarded. 

 

4.  

This judgment shall be notified in writing to the parties and to the Court of Arbitration for Sport (CAS).   
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Lausanne, March 22, 2016 

 

 

In the name of the First Civil Law Court of the Swiss Federal Tribunal 

 

 

 

Presiding Judge:    Clerk: 

Kiss (Mrs.)     Leemann   

 

 

 


