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Judgement of October, 26 2009 

 

First Civil Law Court 

 

Federal Judge KLETT (Mrs.), Presiding, 

Federal Judge CORBOZ, 

Federal Judge KOLLY, 

Clerk of the Court: CARRUZO. 

 

X.________ SA, Appellant,  

Represented by Mrs Karin GROBET THORENS, 

 

v. 

 

Y.________ Limited, Respondent,  

Represented by Mr Yves JEANRENAUD. 

 

 

Facts: 

 

A. 

On August 15, 2007, Y.________ Limited, a company organised under the law of China, as a 

lessor, and X.________ SA, a company based in Geneva, as a lessee, signed a lease 

agreement governed by Swiss law whereby the first leased to the second, use of commercial 

premises on three levels of a building located in Geneva in consideration for CHF 420'000 

per annum in rent, plus charges. The term of the lease was set at five years. The agreement, 

which is written in English, provides under clause 8 that any disputes arising thereunder shall 

                                                 
1 Translator’s note:  Quote as X.__________SA v. Y.___________ Limited, 4A_428/2009. The original of the 

decision is in French. The text is available on the website of the Federal Tribunal www.bger.ch. 
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be decided by a sole arbitrator in accordance with the Swiss Rules of International Arbitration 

(hereafter, the Swiss Rules) and that the seat of the arbitration shall be in Geneva. 

In November 2008, the lessee, who complained of various defects affecting the leased 

property, started to deposit the rent2. 

  

B. 

B.a On December 15, 2008, X.________ SA filed a request with the court in Geneva3 

containing, inter alia, a request to validate the deposit of the rent. 

  

The conciliation attempted on May 14, 2009 by the ad hoc Conciliation Commission of 

Geneva was not successful. On the basis of the leave to file an action issued on that occasion, 

the lessee brought the dispute before the Geneva Court on May 26, 2009. 

  

When the arbitrator issued the award under appeal, he had no knowledge of any decision 

taken by a State court in this matter. 

 

B.b Likewise, on December 15, 2008, the lessee filed a request for arbitration with the 

Geneva Chamber of Commerce, Industry and Services (CCIG), stating that this request had 

been filed as a subsidiary action in the event the State courts of Geneva should decline 

jurisdiction. The submissions made in this request were identical to those in the request 

addressed the same day to the Geneva Court. 

Mr A.________, a Geneva attorney, was appointed arbitrator by the CCIG.  

  

                                                 
2
 Translator’s note : with a third party or on a separate account instead of paying the rent to the lessor. 

3 Translator’s note: “Tribunal des baux et loyers du canton de Genève” in French. 
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By letter of April 30, 2009, the Claimant informed the arbitrator that it had decided to 

withdraw from the pending arbitration proceedings, with the result that its ad hoc request had 

become null and void. 

  

In its written brief of May 8, 2009, the Defendant, referring to Art. 34 of the Swiss Rules, 

opposed the termination of the arbitration proceedings and made submissions (no. 3, 4 and 

5) essentially seeking the release in its favour of the deposited rent.  

  

Thereupon, the arbitrator decided to make a preliminary decision on the issue of his own 

jurisdiction to decide the request for validation of deposit of the rent filed by the Claimant 

and submissions no. 3, 4 et 5 made by the Defendant. He gave the Parties the opportunity to 

present their arguments on this issue.  

  

On July 6, 2009, the arbitrator rendered a “preliminary award on jurisdiction4” in which he 

assumed jurisdiction to decide Defendant’s submissions no. 3, 4 and 5. In the preliminary 

award on jurisdiction, he set out the grounds summarized below.  

  

The arbitration proceedings are governed by Art. 176 ff. PILA5. In accordance with Art. 186 

(1bis) PILA, the arbitrator is entitled to decide his own jurisdiction without regard to the 

claim pending between the same parties before the Geneva Court. Art. 8 of the lease 

constitutes a valid arbitration clause and the matter is arbitrable. The Federal Law on 

Jurisdiction in Civil Matters (Act on Civil Jurisdiction; LFors6; RS 272) however is not 

applicable to international disputes (Art. 1(1)). Furthermore, the request for arbitration could 

                                                 
4 Translator’s note: in English in the original text. 
5 Translator’s note: PILA is the most frequently used English abbreviation for the Swiss Federal Statute of 

December 18, 1987, on International Private Law, RS 291. 
6 Translator’s note: LFors is the French abbreviation for Loi fédérale sur les fors en matière civile. 
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not have been withdrawn without the consent of the party against whom the request was 

made, which means the arbitrator is required to adjudicate submissions no. 3, 4 and 5 made 

by the Defendant notwithstanding the withdrawal. The other submissions made by the 

Claimant are unfounded: first, there is no evidence that the arbitration clause was forced on 

the other party; moreover, that party cannot rely on a decision on a request for interim 

measures taken by the State Court, the power to impose such measures and the jurisdiction to 

rule on the merits are two different things; lastly, the Defendant did not waive its objection to 

the jurisdiction of the State court by it signing the minutes of non-conciliation at the end of 

the hearing of May 14, 2009. 

  

C. 

On September 7, 2009, X.________ SA filed a Civil law appeal seeking the annulment of the 

award of July 6, 2009 and a finding that the sole arbitrator did not have jurisdiction to decide 

the dispute relating to the lease agreement between the parties.  

  

The request for a stay made in the appeal was rejected by decision of the presiding Judge of 

October 7, 2009 and a request for reconsideration of this decision was also rejected by 

decision of the presiding Judge on October 14, 2009. 

  

On October 12, 2009, the arbitrator submitted his file and some comments in which he 

maintained that he has jurisdiction to decide the requests submitted to him.  

  

In its answer dated the same day, the Respondent submitted that the appeal should be 

rejected. In addition, on October 14, 2009 it produced a photocopy of the judgement 

rendered on October 5, 2009 by the Geneva Court in the matter between the same parties.  
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Reasons: 

  

1. 

According to Art. 54 (1) LTF7, the Federal Tribunal issues its decisions in an official 

language8, as a rule in the language of the decision under appeal. When the decision under 

appeal was written in another language (in this case, English), the Federal Tribunal uses the 

official language chosen by the Parties. In front of the Arbitral tribunal, they opted for 

English. In its brief to the Federal Tribunal, the Appellant used French. According to its 

practice, the Federal Tribunal will consequently issue its decision in that language. 

  

2. 

2.1 In the field of international arbitration, a Civil law appeal is allowed against the decisions 

of arbitral tribunals under the conditions set forth in Art. 190 to 192 PILA (Art. 77 (1) LTF). 

The seat of the arbitration was in Geneva. At least one of the parties (in this case the 

Respondent) did not have its domicile in Switzerland at the pertinent time. Accordingly, the 

provisions of chapter 12 PILA are applicable (Art. 176 (1) PILA). 

  

The arbitrator issued a preliminary award with respect to jurisdiction ratione materiae which is 

subject to appeal (decision 4A_210/2008 of October 29, 2008 at 2.1 and the decision 

quoted). 

  

                                                 
7 Translator’s note:  This is the French abbreviation for the Federal Act of 17 June 2005 on the Organization of the 

Federal Tribunal, SR 173.110. 
8 Translator’s note:  The official languages of Switzerland are French, German and Italian. 
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The Appellant is directly affected by the award under appeal which forces it to proceed by 

way of arbitration. Thus it has a personal, present and legally protected interest to ensure that 

the award was not issued in violation of the guarantees arising from Art. 190 (2) (b) PILA, 

which gives it standing to appeal (Art. 76 (1) LTF). 

  

Timely filed (Art. 100 (1) LTF in connection with Art. 46 (1) (b) LTF) in the legal format 

(Art. 42 (1) LTF), the matter is, in principle, capable of appeal. Whether or not some of the 

points raised are capable of appeal is reserved.  

  

2.2 The appeal is limited to annulment (Art. 77(2) LTF ruling out Art. 107(2) LTF). However, 

when the dispute relates to the jurisdiction of an arbitral tribunal, it has been exceptionally 

found that the Federal Tribunal may itself decide on jurisdiction or lack thereof (ATF 127 III 

279 at 1b; 117 II 94 at 4). Thus the Appellant’s submission that the Federal Tribunal find that 

the arbitrator lacks jurisdiction to decide its dispute with the Respondent is to be allowed. 

  

2.3 The Federal Tribunal issues its decision on the basis on the facts established by the 

arbitral tribunal (Art. 105 (1) LTF). Factual findings of the arbitrators may not be rectified or 

supplemented ex officio even when the facts were established in a manifestly inaccurate way or 

in violation of the law (see Art. 77(2) LTF ruling out the application of Art. 105(2) LTF). 

However, as was the case under the previous law9 (see ATF 129 III 727 at 5.2.2; 128 III 50 at 

2a and the cases quoted), the Federal Tribunal retains the possibility to review the facts on 

which the award under appeal was based if one of the grounds for appeal at Art. 190(2) PILA 

is raised against the factual findings or when new facts or new evidence are exceptionally 

                                                 
9 Translator’s note: Known as “OJ“ in French, the statute in force at the time, which organised the Federal courts 

in Switzerland. 
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taken into consideration within the framework of the Civil law appeal (decision 

4A_210/2008, quoted above, at 2.3). 

In chapter IV of its brief, the Appellant presents its own version of the pertinent facts 

without limiting itself to the facts ascertained by the arbitrator. Then, in litt. B)1 of the same 

brief, it complains that the factual findings are incomplete and inaccurate, whilst omitting to 

indicate which grievance within the meaning of Art. 190 (2) PILA it intends to raise against 

the findings of fact in the award under appeal. Thus, the conditions enabling the Federal 

Tribunal to exceptionally review these factual findings are not met in this case. 

As Art. 77 (2) LTF does not rule out the application of Art. 99 (1) LTF, the submission of 

new facts and claims is not normally admissible. Thus, it is not possible to take into account 

the new piece of evidence submitted by the Respondent, that is, a judicial decision rendered 

after the award under appeal was issued. 

  

2.4 The Federal Tribunal reviews only the grievances which are brought forward in the appeal 

and reasoned (Art. 77 (3) LTF); its scope of review is strictly limited to the grievances that 

have been raised, providing they have been formulated with the requisite precision. 

  

3. 

3.1 According to Art. 7 (a) PILA, if the parties have concluded an arbitration agreement as to 

an arbitrable dispute, the Swiss court seized shall decline its jurisdiction unless the defendant 

proceeds to raise its substantive defence without making any reservation. Invoking this 

provision, the Appellant argues that on May 14, 2009 the Parties concluded a specific 

agreement in which the Respondent accepted that the dispute be adjudicated by the Geneva 

Court. By this agreement, the objective meaning of which the Respondent must submit to, 
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the Respondent waived the arbitration clause which therefore has fallen through (Art. 7 (b) 

PILA). 

  

The Appellant further submits that even if they entered into an arbitration clause in their 

lease, the Parties, in submitting the lease to Swiss law, accepted that the Act on Civil 

Jurisdictions be applied. Thus, as Art. 2 LFors provides that jurisdiction is mandatory only if 

expressly provided by law, the parties had agreed, by so doing, to extend its scope of 

application to their dispute, notwithstanding its international character (see Art. 1 LFors), 

thus reserving the option to submit the dispute to the ordinary courts having mandatory 

jurisdiction (Art. 21 (1) (b) LFors in connection with Art. 23 (1) LFors), an option that the 

rule of Art. 274c CO10 a contrario, which implicitly recognises the arbitrability of disputes 

relating to commercial leases, would not oppose, since this provision predates the Act on 

Civil Jurisdictions. 

  

3.2 Seized for lack of jurisdiction pursuant to Art. 190 (2) (b) PILA, the Federal Tribunal 

freely reviews the legal issues, including preliminary issues, which determine the jurisdiction 

or lack of jurisdiction of the arbitral tribunal (ATF 133 III 139 at 5 p. 141 and the cases 

quoted). 

  

The appeal based on Art. 192 (2) (b) PILA is available when the arbitral tribunal decided 

claims which it had no jurisdiction to review, be it because there was no (or no longer was an) 

arbitration agreement or because the arbitration clause was limited to certain issues which did 

not encompass the claims at hand (extra potestatem) (ATF 116 II 639 at 3 in fine p. 642). 

Indeed, among other conditions, an arbitral tribunal only has jurisdiction when the dispute 

                                                 
10 Translator’s note: CO is the French abbreviation for the Swiss contract law, the Code of Obligations. 
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falls within the scope of the arbitration clause and if it did not exceed the limits imposed by 

the Request for arbitration and, as the case may be, the Terms of reference (decision 

4A_210/2008, quoted above, at 3.1 and the decision quoted). 

  

3.3 The two arguments raised by the Appellant in its objection to the arbitrator’s jurisdiction 

do not hold up under examination. 

3.3.1 Firstly, it is clear from the arbitration file and from various passages of the award under 

appeal that the Respondent did not, at any time, accept the jurisdiction of the Geneva Court 

to adjudicate its dispute with the Appellant. It would appear, quite on the contrary, that it 

always relied on the arbitration clause inserted in the lease agreement to impose arbitration on 

its opponent.  

  

The Appellant, it is true, makes much ado of the wording found at the bottom of the minutes 

of the conciliation hearing held on May 14, 2009: "As an exception to Art. 274e (2) CO, the 

parties agree to submit the matter directly to the Rent Tribunal within a time limit of 30 days 

from the signing of these minutes which constitute leave to file an action11”. However, put 

into context, this procedural agreement, even if it is interpreted objectively, cannot be 

deemed an expression of the Respondent’s intent to proceed on the merits without 

reservation. In this respect, it should be noted that when the parties were summoned in 

person to the aforesaid hearing, the Respondent, on April 30, 2009, addressed a letter to the 

President of the Conciliation Commission, with a copy to the Appellant, in which it formally 

objected to the jurisdiction of the Geneva State courts, invoking the arbitration clause 

contained in the lease agreement. That is to say, the Appellant could not in good faith, upon 

reading the extract from the minutes quoted above, construe that the Respondent had 

                                                 
11 Translator’s note: in French in the original text. 
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definitively waived its right to arbitration while it had some days earlier, i.e. on May 8 2009, 

addressed to the arbitrator a brief in which it opposed termination of the pending arbitration 

proceedings. It is more likely, as underscored by the Respondent, that by entering into said 

procedural agreement, the Parties intended to speed up the proceedings so that the Geneva 

Court, deviating from Art. 274e (2) CO, could decide on its jurisdiction without waiting for 

the Conciliation Commission to make a preliminary decision which, in any event, would not 

have been binding upon it. Whatever the case may be, the arbitrator cannot be accused of 

having breached Art. 7 (a) and (b) PILA by assuming jurisdiction. 

3.3.2 The second argument by the Appellant also appears to be unfounded. Its premise, that 

the Respondent imposed on its contractual partner recourse to arbitration, is merely an 

allegation on the part of the Appellant. Besides, one fails to see how the Parties, based on 

Art. 2 (1) LFors, could have deviated from a jurisdiction clause, that one can assume to have 

been non-mandatory, provided for by a law that does not cover the type of dispute in this 

matter, that is an international dispute within the meaning of Art. 1 (1) LFors. Finally, 

arbitration is in any event excluded from the scope of application of the Act on Civil 

Jurisdictions (Dominik Gasser et al., in GestG-Kommentar, 2005, no. 43 ad Art. 1 LFors; 

Yves Donzallaz, Commentaire de la loi sur les fors en matière civile, 2001, no. 16 s. ad Art. 1er 

LFors). 

  

4. 

The Appellant does not challenge the grounds set out in the award of July 6, 2009 concerning 

its other arguments submitted to the arbitrator in objection to his material jurisdiction. There 

is thus no reason to examine them (see 2.4 above). 
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5. 

The Appellant does not succeed and shall pay the costs of the Federal judicial proceedings 

(Art. 66 (1) LTF) and pay the costs of the Respondent (Art. 68 (2) LTF). 

  

Therefore, the Tribunal Federal pronounces: 

  

1. The appeal is rejected to the extent the matter is capable of appeal. 

2. The judicial costs, set at CHF 6'000, shall be borne by the Appellant. 

3. The Appellant shall pay to the Respondent an amount of CHF 7'000 as costs. 

4. This decision shall be notified to the representatives of the parties and to the sole 

arbitrator. 

 

Lausanne, October 26, 2009 

  

 

In the name of the First Civil Law Court of the Swiss Federal Tribunal  

 

 

The president Judge:  The Clerk: 

  

 

KLETT (Mrs)  CARRUZZO 

 


