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4A_119/20121 
 
Judgment of August 6, 2012 
 
First Civil Law Court 
 
Federal Judge Klett (Mrs.), Presiding 
Federal Judge Corboz, 
Federal Judge Rottenberg Liatowitsch (Mrs.), 
Federal Judge Kolly, 
Federal Judge Kiss (Mrs.), 
Clerk of the Court: Kölz. 
 

X.________ AG, 
Represented by Dr. Martin Burkhardt and Mr. Robin Moser, 
Appellant, 

 
v. 
 
Y.________, 
Represented by Dr. Gion Jegher, 
Respondent, 
Facts: 
 
A. 
A.a  
Born in 1953, Y.________ is a German citizen and a businesswoman. She lives in Munich. 
X.________ AG is a company under Swiss law based in Zurich, whose purpose is to manage 
assets and real estate and to provide advice in the financing of real estate transactions, including 
acquisition and management.  
 
Y.________ and X.________ AG entered into an asset management contract in the fall of 1996, but 
it is not clear if they signed a written contract. In this context an account was opened with Bank 
A.________ in the name of Y.________ and Y.________ gave a power of attorney to W.________, 
the manager of X.________ AG. On November 15, 1996, Y.________ transferred DM 1,000,000 
and an additional DM 500,000 on January 28, 1997, to be managed in the account just opened. 
 
 
 
 

                                                      
1 Translator’s note: Quote as X._____ AG v Y._____, 4A_119/2012. The original decision is in German. The text is 

available on the website of the Federal Tribunal www.bger.ch 
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A.b  
On June 12 and August 3, 2000, Y.________ as principal, Dr. V.________ and U.________ Inc., 
Panama, as mandatee and X.________ AG as asset manager entered into a written Mandate and 
Trust Agreement. The contract contains the following provisions: 

 
“1. The principal entrusts the appointees with the constitution and the supervision of a 
foundation according to the law of Panama with the name T.________ Foundation (hereafter: 
“Foundation”). The appointees are ready to act as nominees for the principal in creating the 
Foundation and to take care of its ordinary administration. U.________ Inc. acts as sole 
member of the board of the Foundation. 
[…] 
5. The principal appoints X.________ AG, a signatory of this agreement, as asset manager 
with a general power of attorney and releases the appointees of any liability in this respect. 
The principal will furthermore refrain from bringing any claims, in particularly any liability 
claims, whether directly or indirectly, against the appointees in their capacities as agents, 
trustees or members of the board of the Foundation; intentional or grossly negligent acts are 
reserved.  
[…] 
11. This agreement is governed by Swiss law. All disputes arising from or in connection with this 
agreement shall be decided by a sole arbitrator sitting in Zurich according to the international 
arbitration rules of the Zurich Chamber of Commerce, to the exclusion of the ordinary Courts 
(emphasis omitted).” 
 
Y.________ claims that T.________ Foundation (hereafter: the Foundation) had already been 
created on March 20, 2000, upon advice from W.________. She was the founder and the sole first 
beneficiary and her son, S.________, was the sole second beneficiary of the newly created 
foundation. On May 3, 2000, the Foundation, acting through Dr. V.________ as representative of 
the Foundation Board, opened an account with Bank A.________. Y.________ states that in 
August 2000, she made a transfer of EUR 446,521 into this account. She wanted the Foundation 
assets and her own assets to be managed conservatively by X.________ AG. 
 
It is undisputed that the assets of Y.________ that were managed by X.________ before the 
Foundation was created were not brought into the Foundation but remained deposited and 
managed in a separate account.  
 
B. 
On June 17, 2011, Y.________ filed a claim against X.________ AG before the Commercial Court 
of the canton of Zurich with the following submissions: 

 
“1. The Respondent to be ordered to pay to the Claimant an amount of € 282’632 with interest 
at 5% from July 8, 2011 and the amount of € 69’867 with interest at 5% from June 8, 2011. 
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2. Alternatively, the Respondent to be ordered to compensate the not quantifiable damage of 
the Claimant at the time of judgment according to Art. 42 OR2 as assessed by the Court with 
interest at 5% from the date of the judgment.  
3. The Respondent to be ordered to pay an amount of € 20’787.90 with interest at 5%from 
October 28, 2008 to the Claimant. 
4. The Respondent to be ordered under penalty of contempt pursuant to Art. 292 StGB3 to 
render full accounts to the Claimant (with corresponding documents and indications 
necessary to itemize) as to all fees, payments on accounts, kickbacks, retrocessions, finder’s 
fees, and other indirect advantages that the Respondent may have received or may be 
entitled to claim in future from any third parties in connection with the management of the 
assets of T.________ Foundation. Such rendering of account to take place with the Court to 
the attention of the Claimant within a time limit set by the Court. 
5. In addition to the claims pursuant to § 1, 2 and 3, the Respondent to be ordered to pay the 
amount as per § 4 to the Claimant, or an amount to be quantified by the Claimant after the 
evidentiary phase but at least € 10’000 with interest at 5% from October 28, 2008.” 
 
X.________ AG invoked the arbitration clause and submitted that the claim should be declared 
inadmissible. 
 
On January 23, 2012, the Commercial Court issued the following decision: 

 
“1. The Defendant’s jurisdictional objection is rejected and the proceedings shall continue with 
regard to the claims concerning the management of the Claimant’s assets. 
2. The Claimant’s claims concerning the management of the assets of T.________ 
Foundation are declared inadmissible to the extent that they are derived from the Mandate 
and Trust Agreement of June 12 or August 3rd, 2000. For the rest the Respondent’s 
jurisdictional defense is rejected and the proceedings shall continue.” 
 
C. 
X.________ AG (the Appellant) seeks the annulment of the pronouncement in § 2 of the decision of 
the Commercial Court by way of a civil law appeal. It argued that submissions 4 and 5 in their 
entirety and submission 1, should be found inadmissible, as well as the request for an order that the 
Appellant pays the amount of EUR 69,867 with interest at 5% from June 8, 2011. It also argues 
that, with regard to submission 2, to the extent that these are claims in connection with the 
management of the assets of T.________ Foundation. In the alternative, all claims concerning the 
management of the assets of T.________ Foundation or in connection therewith should be found 
inadmissible. Further in the alternative, the matter should be sent back to the lower court for a new 
decision. Y.________ (the Respondent) submits that the appeal should be entirely rejected. The 
Commercial Court did not express a position. 
 
 
 

                                                      
2 Translator’s note: OR is the German abbreviation for the Swiss Code of Obligations. 
3 Translator’s note: StGB is the German abbreviation for the Swiss Penal Code. 
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Reasons: 
 
1. 
The appeal concerns the pronouncement in § 2 of the decision of the lower court, by which the 
jurisdictional defense of the Appellant was rejected in part (namely with regard to the Respondent’s 
claims concerning the management of the assets of the Foundation, to the extent that they are not 
derived from the Mandate and Trust Agreement). This is an interlocutory decision issued 
independently with regard to jurisdiction, against which a civil law appeal is available pursuant to 
Art. 92 (1) BGG.4 Partial judgments are subject to the same legal recourse as the decision on the 
merits (BGE 137 III 380 at 1.1 p. 382; 133 III 645 at 2.2). The matter at hand is a civil law dispute 
concerning an amount exceeding CHF 30,000 and the final judgment may be subject to a civil law 
appeal (Art. 72 (1) and Art. 74 (1) (b) BGG). 
 
The other formal requirements are also met and the appeal is consequently admissible in principle, 
the submission of legally sufficient grounds for appeal being reserved (Art. 42 (2) and Art. 106 (2) 
BGG). 
 
 
2. 
The Respondent filed a claim in the lower court concerning damages for the breach of the care and 
fiduciary duties by the Appellant and sought the production of documents and the rendering of 
accounts. She argues that while the conservative investment strategy and the allocation of assets 
agreed upon for her own portfolio and that of the Foundation were complied with between the 
beginning of 2000 and the end of 2005, the Appellant disregarded them as from 2006. In 2008 there 
were some important losses. Her legal representative at the time therefore asked V.________ on 
October 28, 2008, to transfer all her remaining assets and those of the Foundation from Bank 
A.________ to Bank B.________ in Austria and this was done. The Foundation was dissolved by 
the Foundation Board pursuant to instructions from the Appellant on May 25, 2009, without any 
corresponding instructions from the Respondent and without her agreement. 
 
At issue before the Federal Tribunal is only the jurisdiction of the court with regard to the claims 
concerning the management of the assets of the Foundation not based on the Mandate and Trust 
Agreement. The Appellant argues that the lower court disregarded the scope of the arbitration 
clause by finding that it had no jurisdiction as to these claims. An interpretation of the arbitration 
clause according to the principle of reliance leads to the conclusion that all claims submitted by the 
Respondent with regard to the management of the assets of the Foundation fall within the 
arbitration clause. According to the Appellant, there is no reason to draw a distinction between each 
of the claims on the issue of jurisdiction in the manner the lower court did. The lower court should 
have declared all claims inadmissible. 
 

                                                      
4 Translator’s note:  BGG is the German abbreviation for the Federal Statute of June 17, 2005, organizing the Federal 

Tribunal, RS 173 110. 
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3. 
3.1 
The Respondent lives in Germany, the Appellant is based in Zurich. This is therefore an 
international relationship within the meaning of Art. 1 PILA5 (SR 291). The issue in dispute, i.e. 
whether and to what extent the lower court has jurisdiction to address the dispute it was seized of 
notwithstanding the arbitration clause, must be decided on the basis of the pertinent provisions of 
PILA, international treaties being reserved (Art. 1 (1) (a) and Art. 1 (2) PILA). 
 
As the Appellant relies on an arbitration agreement, according to which the arbitral tribunal has its 
seat in Switzerland, the jurisdictional defense must be decided pursuant to Art. 7 PILA (BGE 122 III 
139 at 2a). According to this provision, the Swiss court before which the action is brought must 
decline jurisdiction if the parties have concluded an arbitration agreement as to an arbitrable 
dispute, unless (a) the defendant proceeded to the merits without contesting jurisdiction, (b) the 
court finds that the arbitration agreement is null and void, inoperative, or incapable of being 
performed or (c) the arbitral tribunal cannot be constituted for reasons for which the defendant in the 
arbitration proceedings is manifestly responsible.6 In the presence of a valid arbitration agreement 
applicable to the object of the dispute, the state court must, as a matter of principle, refer the 
claimant to arbitration – unless the respondent consents – and do so irrespective of whether or not 
the arbitration has already been initiated (see BGE 124 III 83 at 5b p. 87; judgment 4A_279/20107 of 
October 25, 2010, at 2). 
 
3.2 
When a jurisdictional defense based on the arbitration agreement is raised before the state court 
and the arbitral tribunal has its seat in Switzerland, the state court’s power of review is limited, 
according to the case law of the Federal Tribunal. The court must deny jurisdiction unless a 
summary review of the arbitration agreement leads to the conclusion that it is void, inoperative, or 
incapable of being performed (BGE 122 III 139 at 2b). This ensures that the decision of the arbitral 
tribunal as to its own jurisdiction (Art. 186 (1) and (1bis) PILA) is not prejudged by the decision of 
the state court. 
 
This jurisprudence has been partly criticized by legal writers, mainly because there is no statutory 
basis for this limited judicial review, but also because the state court concerned must mainly decide 
on its own jurisdiction and only indirectly as to the jurisdiction of the arbitral tribunal (see 
BERGER/KELLERHALS, International and Domestic Arbitration in Switzerland, § 2 2010, p. 87 ff 
Rz. 316 ff; BERTI, in: Basler Kommentar PILA, § 2 2007, nr 8 to Art. 7 PILA; LIATOWITSCH, Die 
Anwendung der Litispendenzregeln von Art. 9 IPRG durch schweizerische Schiedsgerichte: Ein 
Paradoxon?, ASA Bulletin 2001, p. 422 ff, p. 434 Fn. 36; POUDRET, Exception d'arbitrage et 
litispendance en droit suisse, ASA Bulletin 2006, p. 230 ff, p. 232-236; POUDRET/BESSON, 
Comparative Law of International Arbitration, 2. Aufl. 2007, p. 431-434 Rz. 502-504; zustimmend 

                                                      
5 Translator’s note: PILA is the most commonly used English abbreviation for the Federal Statute on International 

Private Law of December 18, 1987, RS 291. 
6 Translator’s note: This translation of Art. 7 PILA is largely borrowed from the translation at www.umbricht.ch and the 

wording of Art. 7 is in its turn essentially borrowed from Art. II (3) of the New York Convention. 
7 Translator’s note: Full English translation at http://www.praetor.ch/arbitrage/validity-of-pathological-arbitration-clause-

rightly-denied-by-sw/  



  6  

dagegen GAILLARD, L'effet négatif de la compétence-compétence, in: Études de procédure et 
d'arbitrage en l'honneur de Jean-François Poudret, 1999, p. 387 ff, p. 393 ff; derselbe, La 
reconnaissance, en droit suisse, de la seconde moitié du principe d'effet négatif de la compétence-
compétence, in: Liber Amicorum in honour of Robert Briner, 2005, p. 311 ff, p. 322 ff; KAUFMANN-
KOHLER/RIGOZZI, Arbitrage international, § 2 2010, p. 247 Rz. 443; MAYER, Die Überprüfung 
internationaler Schiedsvereinbarungen durch staatliche Gerichte (...), ASA Bulletin 1996, p. 361 ff, 
p. 363, 379; PFISTERER/SCHNYDER, International Arbitration in Switzerland, 2012, p. 44; vgl. nun 
auch WENGER/SCHOTT, in: Basler Kommentar PILA, § 2 2007, nr 7a f. to Art. 186 PILA). The 
Federal Tribunal has repeatedly confirmed the view expressed in BGE 122 III 139 (2b) (judgment 
4A_436/2007 of January 9, 2008, at 3; 4C.44/1996 of October 31, 1996, at 2; see also judgment 
4A_279/20108 of October 25, 2010, at 2). Limited judicial review by the state court at this stage is 
justified because in the framework of an appeal against the award the state court may subsequently 
review freely whether or not the arbitral tribunal rightly assumed or denied jurisdiction (Art. 190 (2) 
(b) PILA). Therefore it is appropriate that, when assessing a jurisdictional defense in favor of 
arbitration on the basis of a summary review of the validity of the arbitration agreement and its 
capability of being performed, the state court should decide in favor of the arbitral tribunal if in 
doubt. It must be added that with regard to national arbitration, pursuant to Art. 61 of the Swiss 
Code of Civil Procedure (CCP; SR 272), in force since January 1, 2011, the state court must deny 
jurisdiction when the parties have entered into an arbitration agreement concerning an arbitrable 
dispute, unless the arbitration agreement is “obviously invalid or incapable of being performed” (lit. 
b). It is generally recognized that this codified the jurisprudence applicable to Art. 7 (b) PILA with 
regard to national arbitration (DOMEJ, in: Kurzkommentar Schweizerische Zivilprozessordnung, 
2010, nr 3 to Art. 61 CCP; MÜLLER-CHEN, in: Kommentar zur Schweizerischen 
Zivilprozessordnung, 2010, nr 13 to Art. 61 CCP; STACHER, in: Kommentar Schweizerische 
Zivilprozessordnung, 2011, nr 11 to Art. 61 CCP; anders SCHWEIZER, in: Code de procédure civile 
commenté, 2011, nr 11 and 17 to Art. 61 CCP). Yet in the framework of an international arbitration a 
specific legal provision is required to impose restraint upon the state court when examining an 
arbitration agreement (also see the March 20, 2008, parliamentary initiative of National Councilor 
Lüscher purporting to introduce limited judicial review by the state court in international matters into 
the text of Art. 7 PILA irrespective of the seat of the arbitral tribunal). 
 
In this context the aforesaid case law must be maintained. The state court assessing an arbitration 
agreement in favor of an arbitral tribunal having its seat in Switzerland may and shall accordingly 
proceed to a summary review as to whether or not it excludes the court’s jurisdiction for the claim it 
is seized of. This means that the court may accept jurisdiction only when it is obvious that there is 
no valid arbitration agreement between the parties. Therefore it is enough for the defendant to 
prevail if the jurisdiction of the state court appears to be superseded prima facie by the arbitration 
clause.  
 
3.3 
The limited review of the state court concerns not only the case in which the occurrence or the 
validity of the arbitration clause is in dispute, but also the case in which there is disagreement as to 

                                                      
8 Translator’s note: Full English translation at http://www.praetor.ch/arbitrage/validity-of-pathological-arbitration-clause-

rightly-denied-by-sw/  
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whether or not the arbitration clause extends to the claims submitted to the state court. Indeed, the 
issue of the substantive scope of the arbitration clause may also be reviewed later in the framework 
of an appeal against the award according to Art. 190 (2) (b) PILA (BGE 116 II 639 at 3 p. 642; 
judgment 4A_210/20089 of October 29, 2008, at 3.1), which is why the state court has limited power 
of review as to the assessment of an arbitration defense as well (judgment 4A_436/2007 of January 
9, 2008, at 3). To the extent that this can be ascertained, the lower court freely reviewed whether 
the issues in dispute and their basis were covered by the arbitration agreement at hand. It must 
therefore be determined whether the appropriate summary review would have led to a different 
conclusion and whether the lower court may have breached federal law in this respect.  
 
4. 
4.1 
The lower court interpreted the arbitration clause on the basis of Swiss law according to Art. 178 (2) 
PILA. This is not disputed by the Parties. The interpretation of an arbitration agreement follows the 
general principles applicable to the interpretation of private declarations of intention. The factually 
concurring intention of the parties is mainly decisive in this respect. If it cannot be established, the 
arbitration clause must be interpreted objectively, i.e. the presumed intention of the parties must be 
ascertained as it could and should have been understood, in good faith, by the receiver of the 
declaration in view of all circumstances (BGE 138 III 29 at 2.2.3; 130 III 66 at 3.2 p. 71). The time of 
conclusion of the contract is decisive in this respect and the subsequent conduct of the parties is 
irrelevant to an interpretation based on the principle of reliance (BGE 129 III 675 at 2.3 p. 680 with 
references). 
 
4.2 
In the absence of a substantiated claim that there was factual concurring intention as to the scope 
of the arbitration clause, the lower court proceeded to objective interpretation, i.e. it ascertained the 
presumed intent of the Parties. For this purpose it found first, that the wording in § 11 (2) of the 
arbitration clause in the Mandate and Trust Agreement (all disputes arising from or in connection 
with this agreement) gave no answer to the question as to which disputes were covered. The court 
found that the analysis of the rest of the contents of the contract should determine how the 
arbitration clause was to be understood in good faith.  
 
Drawing a distinction between the various legal submissions in dispute, it concluded that the 
Respondent’s claims concerning its own assets – managed by the Appellant since 1996 and not 
brought into the Foundation – did not fall within the arbitration clause. Indeed, such assets were not 
mentioned at all in the Mandate and Trust Agreement and were therefore not covered. The 
corresponding claims were accordingly not covered by the arbitration agreement and fell within the 
jurisdiction of the state courts. This is not disputed. 
 
As to the claims relating to the management of the assets of the foundation, the lower court drew a 
further distinction according to the legal basis of the claim invoked by the Respondent: on the one 
hand it found that there could be no good faith doubt that the arbitration clause entirely covered the 

                                                      
9 Translator’s note: Full English translation at http://www.praetor.ch/arbitrage/admissibility-of-appeal-against-

interlocutory-decision-procedura/  
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Mandate and Trust Agreement. It would not be understandable why the arbitration clause – as 
claimed by the Respondent – should be limited only to its main purpose, namely the creation and 
supervision of the foundation. To the extent that the Respondent based her claims on this contract, 
they therefore fell squarely within the arbitration clause, especially since the Appellant was a party 
to the contract and was mentioned specifically in its § 5. Whether § 5 (1) of the contract – according 
to which the Respondent “entrusted” the Appellant as asset manager with a general power of 
attorney – constituted an asset management contract with regard to the assets of the Foundation or 
whether – as the Respondent claims – it merely expressed there its agreement to the conclusion of 
an independent asset management contract between the Appellant and the Foundation, could 
remain undecided at this stage in the proceedings. The denomination “Mandate and Trust 
Agreement” did not exclude, however, that the management of assets would be included in this 
contract, among other things. To the extent that the claims were derived from the Mandate and 
Trust Agreement, the lower court denied jurisdiction, and that is not being appealed. 
 
On the other hand the court found that the Respondent did not base her claim upon the Mandate 
and Trust Agreement principally. She derived them instead from another mandate relationship or 
from actions performed without due authority in connection with the dissolution of the Foundation: 
she claimed that she was not a party to the contract as far as the asset management contract 
concerning the assets of the Foundation was concerned, and that the Foundation accordingly had 
the corresponding contractual claims. Since the Foundation – of which the Respondent was the 
sole beneficiary – had been dissolved unbeknownst to her and no longer existed, she could no 
longer claim for the damages caused by the negligent management of the Appellant. The 
Respondent accordingly should base its claim on the unauthorized instruction given by the 
Appellant to dissolve the Foundation. The lower court took the view that, since there was no 
arbitration clause concerning this other contractual relationship or with regard to actions performed 
without due authority, the state courts had jurisdiction and it was irrelevant whether the 
Respondent’s claim proved to be well founded or not.  
 
4.3 
In this context, the Appellant argues that the arbitration clause was interpreted too narrowly. 
According to the text of the clause, it does extend not only to disputes relating to claims “derived” 
from the Mandate and Trust Agreement but also to those “in connection with it.” It is therefore a 
broad and comprehensive arbitration clause covering not only contractual claims but also extra-
contractual ones. The instruction to liquidate the Foundation arose in the exercise of the rights and 
obligations derived from the asset management contract, as the Foundation was no longer 
necessary to deposit the assets after they were transferred to Bank B.________. The Respondent’s 
extra-contractual claims in this respect were accordingly in connection with the Mandate and Trust 
Agreement and fell within the arbitration clause. Even if the claims should be derived from “[an]other 
contractual relationship” – as the Respondent argues without justification – they would concern the 
same facts, namely the deposit of assets with the Foundation and its management and therefore 
constitute an ancillary and additional aspect of the asset management, as well as part of a global 
contractual framework, or at least a connected one. In accordance with good faith, it must therefore 
be assumed that at the time they entered into the contract concerning this set of facts the Parties 
wanted to submit all claims to one type of procedure and did not want different jurisdictions. 
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4.4 
On the basis of the required summary review (above at 3) the view of the lower court – that the 
arbitration agreement does not extend to the Respondent’s subsidiary claims (“other contractual 
relationship” or “actions performed without due authority”) -–does not appear persuasive. It is not 
disputed here that there is an arbitration clause and therefore there is no basis for a particularly 
restrictive interpretation. The desire of the parties must be heeded, that is, to submit the dispute to 
an arbitral tribunal (BGE 129 III 675 at 2.3 p. 681). It must assumed in this respect that when the 
parties did enter into an arbitration agreement they wished for comprehensive jurisdiction of the 
arbitral tribunal (BGE 116 Ia 56 at 3b with references). 
 
When an arbitration clause is worded in such a way that it also encompasses the disputes “in 
connection with” the contract, it must be understood, in good faith, as meaning that the parties did 
not wish to submit the claims resulting from their contractual relationship in various legal respects to 
an arbitral tribunal on the one hand and otherwise to the state courts. In accordance with the 
presumed intent of the Parties, it must be assumed that they wanted to refer all claims arising from 
the facts contained in the contract or concerning them directly, they to the exclusive jurisdiction of 
the arbitral tribunal (see judgment 4A_220/2007 of September 21, 2007, at 6.2; 
WENGER/SCHOTT, a.a.O., nr 35 to Art. 178 PILA). 
 
In substance, the Respondent brought a set of claims arising from a contractual relationship to the 
lower court. The purpose of said relationship was that its contractual counterpart would create a 
foundation according to the law of Panama, in which the assets brought by the principal (the 
Respondent) would be managed by the asset manager (the Appellant). The Respondent entrusted 
the Appellant “with a general power of attorney as asset manager.” The Respondent’s claims – 
based on the fact that the Appellant dissolved the Foundation without instructions, thus making it 
impossible to claim for the damages caused by the Appellant’s negligent management or as to the 
claims for the rendering of accounts and delivery – do concern this third party contractual 
relationship and are therefore in connection with the Mandate and Trust Agreement, irrespective of 
whether or not they are based on this contract or another contractual or extra contractual basis. 
Practical reasons also speak in favor of a consolidated disposition of the Respondent’s various 
claims concerning the management of the assets of the Foundation, as it will presumably be 
necessary to determine among the claims if the Appellant damaged the assets of the Foundation in 
breach of its fiduciary duty. As the Respondent does not argue that a different jurisdiction was 
explicitly agreed upon with regard of the alleged “other contractual relationship,” such claims appear 
– at least at first sight – to fall within the broad scope of the arbitration clause. 
 
On the basis of a summary review of the arbitration clause, it must consequently be concluded that 
the Parties presumably intended to submit all related claims to the exclusive jurisdiction of the 
arbitral tribunal, even the claims the Respondent could raise on the basis of another contractual 
relationship or due to actions performed without due authority in connection with the assets of the 
Foundation. To the extent that the lower court found that the adjudication of the claims concerning 
the assets of the Foundation did not fall within the arbitration clause because they were not derived 
from the Mandate and Trust Agreement and consequently rejected the jurisdictional defense raised 
by the Appellant, it violated Art. 7 (b) PILA. The appeal must accordingly be upheld and § 2 of the 
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pronouncement of the judgment is to be annulled and reformulated as denial of jurisdiction as to the 
Respondent’s claims concerning the management of the assets of the Foundation. 
 
5. 
In view of the outcome of the proceedings the Respondent must pay the costs and compensate the 
other Party (Art. 66 (1) and Art. 68 (2) BGG).  
 
Therefore the Federal Tribunal pronounces: 
 
1. 
The appeal is upheld and § 2 of the pronouncement of the judgment of the Commercial Court of the 
canton of Zurich of January 23, 2012, is annulled and substituted as follows: 
“Jurisdiction is denied as to claims 4 and 5 and as to claim 1, to the extent that these sought an 
order that the Claimant should pay EUR 69,867 with interest at 5% from June 8, 2011, as well as 
with regard to claim 2 to the extent that it concerned claims in connection with the management of 
the assets of T.________ Foundation.” 
 
2. 
The judicial costs set at CHF 6,000 shall be paid by the Respondent. 
 
3. 
The Respondent shall pay to the Appellant an amount of CHF 7,000 for the federal judicial 
proceedings. 
 
4. 
This judgment shall be notified in writing to the Parties and to the Commercial Court of the canton of 
Zurich. 
 
 
Lausanne August 6, 2012. 
 
In the name of the First Civil Law Court of the Swiss Federal Tribunal. 
 
 
The Presiding Judge:    The Clerk: 
 
 
Klett (Mrs.)       Kölz 
 
 


