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Federal Judge CORBOZ, Presiding, 
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Federal Judge ROTTENBERG LIATOWITSCH (Mrs), 

Federal Judge KOLLY, 
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X. ________ Company SA 
 
Appellant, 

Represented by Mr Alain VEUILLET and Mr. Jean-Jacques MARTIN 

 

v. 

 

Y.________ Federation, 

Respondent, 

Represented by Mr Maurice HARARI 

 

Facts: 

 

A.  

A.a Pursuant to a request by X.________ Company SA (hereafter X.________ Company) 

the Office of debt collection of Geneva on February 27, 2003 notified to Y.________ 

Federation an order to pay the amount of CHF 1’185’600’000.- (Proceedings Nr. ….) 

corresponding to an amount of USD 800’000’000.- that Y.________ Federation had 

                                                
1 Translator’s note:  Quote as Company X________  SA, v. Y.________ Federation, 4A_403/2008. The original 

of the decision is in French. The text is available on the website of the Federal Tribunal 

www.bger.ch.  
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undertaken to pay to Company X.________ on the basis of a Protocol of Agreement 

concluded between the Parties on July 31, 2002. 

 

In a judgement of 7 July 2003, the Geneva Court of First Instance provisionally set aside the 

opposition made by Y.________ Federation to that debt collection proceeding. 

 

Company X.________ and Y.________ Federation had inserted an arbitration clause in the 

Protocol of Agreement, according to which all disputes to which it might give rise would be 

submitted to one or three arbitrators deciding pursuant to the Rules of arbitration of the 

International Chamber of Commerce (ICC). The seat of the arbitration was Paris, French 

being the language of the arbitral proceedings. The parties had made the aforesaid Protocol 

of Agreement subject to the law of Luxembourg. 

 

In a request of July 30, 2003, Y.________ Federation submitted the dispute arising from the 

Protocol of Agreement to the International Court of Arbitration of the ICC in Paris, 

pursuant to the arbitration clause of the aforesaid agreement. 

 

On October 19, 2004, Company X.________ and Y.________ Federation signed the Terms 

of Reference, setting forth the rules that the Arbitral Tribunal, composed of three arbitrators, 

would apply to the arbitral proceedings. 

 

On June 5, 2007, the Arbitral Tribunal issued a majority award, according to which, among 

others, the claim object of the collection proceedings Nr…. in Switzerland was declared non 

existent for the time being, as the condition to which the effectiveness of the Protocol of 

Agreement of July 31, 2002 was subject was not realised at the date the award was issued. On 

July 5, 2007, Company X.________ filed a request for correction and interpretation of the 

arbitral award issued on June 5, 2007. 

 

A.b Upon request of Y.________ Federation, the arbitral award mentioned above was 

declared enforceable in France on June 25, 2007 and notified to X.________ Company on 

July 13, 2007 in Geneva through the Office of the Attorney General of Geneva. That 

notification mentioned specifically the time limit within which an appeal against the decision 

declaring the award enforceable could be made to the Court of Appeal of Paris, namely three 
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months from July 13, 2007. In a document named “Addendum”, dated October 17, 2007, the 

Arbitral Tribunal partially granted the request for correction of material errors and rejected 

the request for interpretation made by X.________ Company. No decision declaring that 

Addendum enforceable was notified to the parties, the addendum being communicated to 

them at an unspecified date. 

 

A.c In a request of January 8, 2008, Y.________ Federation sought the recognition in 

Switzerland of the June 5, 2007 arbitral award. 

 

Company X opposed the request. Based on a legal opinion by a French law professor, it 

claims that the award of June 5, 2007 is not binding, because the time limit to seek the 

annulment of the arbitral award was extended by the issuance of the addendum of October 

17, 2007 and that the time limit will start running only after a decision enforcing both the 

addendum and the award or only the addendum is issued, the time limit to appeal expiring 

three months thereafter and that, until then, the time limit stays any enforcement pursuant to 

art. 1506 of the new French code of civil procedure (NCPC). 

 

A.d In a judgement of March 13, 2008, the Geneva Court of First Instance recognised the 

“judgement” issued on June 5, 2007 by the ICC Court of Arbitration in Paris in the 

proceedings between Y.________ Federation and X.________ Company. 

 

B. 

Pursuant to an appeal made by X.________ Company against the judgement of March 13, 

2008, the First Section of the Court of Justice of the Canton of Geneva2 confirmed that 

decision in a judgement of August 7, 2008. The cantonal court applied the New York 

Convention of June 10, 1958 on the Recognition and Enforcement of Foreign Arbitral 

Awards (hereafter the New York Convention; RS0.277.12). It left open the question as to 

whether or not the time limit for the appeal which could be made against the June 5, 2007 

award had been extended by the notification of the Addendum of October 17, 2007, as 

X.________ Company claims. The cantonal authority, in agreement with the majority of legal 

writers, held that the stay of enforcement of an appeal against the arbitral award constitutes 

ground to oppose enforcement according to art. 5 (1) (e) of the New York Convention only 

                                                
2 Translator’s note: The Court of Justice is the ordinary Court of appeal in the Canton of Geneva. 
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to the extent that a stay has been granted by a judicial authority. The Court concluded that 

the stay of enforcement arising directly from art. 1506 NCPC3 “was not sufficient to refuse 

the enforcement of the arbitral award of June 5, 2007 and of the corrective award of October 

17, 2007”. Yet, X.________ Company did not claim to have made an appeal for annulment 

in France against the awards involved, nor to have obtained from the competent judge a stay 

of enforcement of the aforesaid awards. In conclusion, the Court of Justice held that nothing 

prevented the enforcement in Switzerland of the June 5, 2007 arbitral award. 

 

C. 

X.________ Company exercises a Civil law appeal against the aforesaid decision. It submits 

that the decision should be overturned, all the submissions by Y.________ Federation being 

rejected. 

 

The Respondent submits that the appeal should be rejected and the judgement of August 7, 

2008 confirmed. 

 

In a decision of October 13, 2008, the Presiding judge of the First Civil Law Court of the 

Federal Tribunal rejected the Appellant’s request for a stay. 

 

Reasons 

 

1.  

1.1 Made by a party which took part in the previous proceedings and whose submissions 

were rejected (art. 76 (1) LTF4), aimed at a final decision (art. 90 LTF) concerning the 

recognition and the enforcement of a foreign arbitral award (art. 72 (2) (b) (1) LTF), issued by 

a cantonal authority of last instance (art. 75 (1) LTF), in a matter having an amount in dispute 

largely in excess of the threshold of CHF 30’000.- of art. 74 (1) (b) LTF, the matter is in 

principle capable of appeal, since the appeal was filed timely (art. 100 (1) LTF) and in the 

format (art. 42 LTF) imposed by law. 

 

                                                
3 Translator’s note: NCPC is the French abbreviation for Nouveau Code de Procédure Civile, the French Code of Civil 

Procedure. 
4 Translator’s note: French abbreviation for the Federal Statute of June 17, 2005 organising the Federal Tribunal, 

RS173 110. 
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1.2 A civil law appeal may be made for violation of the law as circumscribed by art. 95 and 96 

LTF. When seized of an appeal for violation of an international treaty (art. 95 (b) LTF), the 

Federal Tribunal freely reviews the merits of the grievances derived from a violation of the 

treaty (Yves DONZALLAZ, Loi sur le Tribunal fédéral, n. 3514 ad art. 95 LTF). 

 

By virtue of the exception contained at art. 106 (2) LTF, the Federal Tribunal does not 

entertain violations of constitutional law or an issue relating to cantonal or intercantonal law 

if the grievance is not invoked and reasoned in details by the Appellant. Otherwise, it applies 

the law ex officio (art. 106 (1) LTF), without being bound by the arguments made in the appeal 

or by the reasons of the decision under appeal; it may accordingly grant an appeal for reasons 

other than those claimed or, conversely, reject an appeal on the basis of reasons differing 

from those of the lower court (ATF 134 III 102 at 1.1 and the case quoted). However, 

considering the requirement for reasons at art. 42 (1) (2) LTF, under penalty of rendering the 

matter incapable of appeal (art. 108 (1) (b) LTF), the Federal Tribunal in principle reviews 

only the grievances stated; it is not bound, as a first instance court would be, to deal with all 

the legal questions arising, whenever they are no longer in discussion in front of the Federal 

Tribunal (ATF 134 III 102 at 1.1). In a Civil law appeal, the Federal Tribunal bases its legal 

reasoning on the facts established by the lower court (art. 105 (1) LTF). It may depart from 

them only if the factual findings of the cantonal authority were made in a manifestly 

inaccurate way – a concept corresponding to that of arbitrariness within the meaning of art. 9 

Cst5 (ATF 134 V 53 at 4.3) – or in violation of the law within the meaning of art. 95 LTF (art. 

105 (2) LTF) and only to the extent that the correction of the factual findings may have an 

impact on the disposition of the case (art. 97 (1) LTF). The Appellant must specifically raise a 

grievance in this respect and present a clear and appropriate demonstration (art. 106 al. 2 

LTF; ATF 133 II 249 at 1.4.2 p. 254). No new facts and no new evidence may be adduced 

unless arising from the decision of the lower court (art. 99  (1) LTF). 

 

The Federal Tribunal may not go beyond the submissions of the parties (art. 107 (1) LTF). 

No new submissions are allowed (art. 99 (2) LTF).  

 

                                                
5 Transaltor’s note: Cst is the French abbreviation for the Swiss Federal Constitution. 
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2. 

In a first grievance, the Appellant sets forth that an arbitral award issued in France in an 

international arbitration may only be the object of the annulment proceedings instituted by 

art. 1504 NCPC. The Addendum of October 17, 2007 being part of the Award of June 5, 

2007, the appeal seeking annulment must be aimed at both the Award and the Addendum. 

X.________ Company concludes that the time limit to appeal the June 5, 2007 Award cannot 

run before a new decision declaring both the Award and the Addendum enforceable is 

issued. By not understanding that, the Cantonal Court6 would have breached art. V (1) (e) of 

the New York Convention. 

 

2.1 The awards challenged, the enforcement of which is sought in Switzerland, were issued by 

an arbitral tribunal the seat of which was in Paris. Accordingly, PILA7 does not apply to the 

enforcement dispute (art. 176 (1) PILA) but indeed the New York Convention, as prescribed 

by art. 194 PILA. 

 

Art. V (1) of that treaty spells out the grounds to oppose enforcement, which are taken into 

account only when they are invoked and proved by the party challenging the enforcement of 

the arbitral award in the state in which enforcement is requested (ATF 110 Ib 191 at 2c 

p.195; 108 Ib at 3 p. 88; Decision of December 8, 2008 in the matter of 4P.173/2003, consid. 

3.1). 

 

The grounds for opposing enforcement, set forth at litt. (a) to (e) are exhaustive (JAN 

PAULSSON, the New York Convention in International Practice – Problems of assimilation, 

in Association Suisse de l’arbitrage (ASA), Special Series n° 9, August 1996, p. 107-108; 

ALBERT JAN VAN DER BERG, The New York Arbitration Convention of 1958, the 

Hague 1981, p. 264-265; JEAN-FRANCOIS POUDRET/SEBASTIEN BESSON, Droit 

comparé de l’arbitrage international, ch. 902, p 880). The Appellant relies only on the ground 

to oppose enforcement embodied at art. V (1) (e) of the New York Convention. That 

provision has the following wording: 

 

                                                
6 Translator’s note: the “Cantonal Court” means the Court of Appeal in the Canton of Geneva. 
7 Translator’s note: PILA is the most frequently used English abbreviation for the Federal Statute on International 

Private Law of December 18, 1987. 
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“Recognition and enforcement of the award may be refused at the request of the party 

against whom it is invoked, only if that party furnishes to the competent authority where the 

recognition and enforcement is sought, proof that: 

 

(e) the award has not yet become binding on the parties or has been set aside or suspended 

by a competent authority of the country in which, or under the law of which, that award was 

made”. 

 

2.2 Accordingly, it must be verified if the arbitral Award of June 5, 2007 and the Addendum 

of October 17, 2007 are deprived of binding character within the meaning of the New York 

Convention, as the Appellant claims. 

 

According to case law of the Federal Tribunal, the foreign arbitral award is binding8 on the 

parties when an ordinary appeal is no longer possible against it (Case 5P.292/2005 of  

January 3, 2006, at 3.2, partially reproduced in: RSDIE 1/2007 p.80). That view is approved 

by modern legal writing (POUDRET/BESSON, op. cit. ch. 918 p. 895; PAOLO MICHELE 

PATOCCHI/CESARE JERMINI, Commentaire bâlois, 2nd Ed., 2007, nr. 116 at art. 194 

PILA; LES MEMES, International Arbitration in Switzerland, The Hague 2000, ch. 116 at 

art. 194 PILA, p. 666/667). 

 

In order to qualify as “binding”, the foreign award needs not be enforceable in the country of 

origin, the New York Convention having wanted to avoid “double exequatur” (ATF 108Ib 85 

at. 4e; case 5P.292/2005 of January 3, 2006 op. cit., at 3.2; PATOCCHI/JERMINI, op. cit. 

nr. 114 at art. 194 PILA; KURT SIEHR, Commentaire zürichois, 2nd Ed., 2004, nr. 26 at art. 

194 PILA). Simply because an appeal for annulment is possible or was made in the state of 

origin against the award the enforcement of which is sought in a third state does not deprive 

the award from its “binding” character (POUDRET/BESSON, op. cit., ch.920 p. 897; 

PHILIPPE FOUCHARD ET AL.; Traité de l’arbitrage commercial international, Paris 1996, 

ch. 1684, p. 992). In this case, the Appellant claims that an arbitral award issued in France in 

an international arbitration may only be appealed as provided at art. 1504 (1) NCPC. Yet, 

according to the legal writing mentioned above, the mere possibility of filing such an appeal is 

not sufficient to prevent the award from being binding within the meaning of the New York 

                                                
8 Translator’s note: The expression is in English in the original French text. 
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Convention. In addition to that, the Appellant did not demonstrate that the appeal for 

annulment of French law would present the characteristics of an ordinary recourse. 

 

Accordingly, the Appellant failed to establish that the Award of June 5, 2007 and its 

Addendum did not become biding according to art. V (1) (e) of the New York Convention. 

 

The criticism must be rejected. 

 

3. 

To support a second grievance, the Appellant argues that the Court of Justice9 again violated 

art. V (1) (e) of the New York Convention by finding that the stay of enforcement of an 

appeal against an award is a ground to oppose enforcement under the aforesaid provision of 

that treaty only under the condition that the stay takes place as a consequence of a decision 

by a judicial authority. According to the Appellant, the stay resulting from art. 1506 NCPC, to 

the contrary, would be sufficient to prevent the enforcement of the arbitral award. The 

position of the cantonal authority, based on the opinions of legal writers, would not be 

consistent with Swiss Case Law. X.________ Company refers in this respect to the 

judgement of the Federal Tribunal at ATF 110 Ib 191 at 2c p. 195 and to a decision issued in 

1987 by the Geneva Court of Justice abiding by that precedent. 

 

3.1 Rightly, X.________ Company does not claim that the awards the enforcement of which 

is sought in Switzerland were annulled by a French court. In any event, it never claimed to 

have made such an appeal in France against the aforesaid awards. 

 

It merely argues that the awards were stayed in the state of the seat of the arbitration (i.e in 

France) due to the automatic stay resulting from art. 1506 NCPC, a provision according to 

which the time limit to exercise, among others, the annulment appeal of art. 1504 (1) NCPC 

stays the enforcement of the arbitral award, whilst an appeal made during that time also stays 

the award. 

 

3.2 In ATF 110 Ib 191 at 2c, which the Appellant quotes, the Federal Tribunal, without 

referring to any legal writing, held that the stay of enforcement ex lege of the appeal to the 

                                                
9 Translator’s note: This again means the Geneva Court of Appeal. 
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Supreme Court10 under then applicable French law constituted a ground for opposition 

according to art. V (1) (e) of the New York Convention. In the judgement 5P.371/1999 of 

March 21, 2000 at 2b, published in ASA 20/2002 at 266, specifically 268, the Federal 

Tribunal stated that the ground deducted from the aforesaid treaty provision to refuse 

enforcement of an English arbitral award could not be applied in that case, because the 

judges of the London Court of Appeal had not formally stayed the award. The Federal 

Tribunal justified that change of opinion by referring to Albert Jan VAN DER BERG, The 

New York Convention: Summary of Court Decisions, in: ASA Special Series nr. 9 p. 90 and 

PAULSSON, op. cit., p. 112, both legal writers referring to a judgement of the Swedish 

Supreme Court of August 13, 1979 relating to the enforcement in Sweden of an arbitral 

award issued in France where it could be appealed with a view to annulment (Judgement 

Götaverken Arendal AB c/ General National Maritime Transport Company, published in 

Revue de l’Arbitrage, Paris 1980, p. 555 ss). 

 

On December 8, 2003, the Federal Tribunal issued a judgement 4P.173/2003, which, at 3.1 in 

the middle, specifies that the enforcement of a foreign arbitral award must be refused “when 

a stay was granted by the competent authority in an appeal for annulment”. That sentence is 

followed by a reference to PATOCCHI/JERMINI, Commentaire bâlois, 1st Edition, 1996, 

nr. 117 at art. 194 PILA. 

 

In its judgement 5P.292/2005 of January 3, 2006, mentioned above at 2.2, the Federal 

Tribunal implicitly confirmed the two unpublished decisions mentioned above, writing that 

the ground for opposition to enforcement at art. V (1) (e) of the New York Convention was 

met if the effects “were stayed by the competent authority for the duration of a pending 

annulment proceeding”. That decision quotes the opinion of SIEHR op.cit. 26 at art 194 

PILA and  ADREAS BUCHER/ANDREA BONOMI, Droit international privé, 2nd Ed. 

2004, at 1330), besides the aforesaid opinion of PATOCCHI/JERMINI. 

 

The new opinion of the Federal Tribunal, according to which the stay of the award in the 

country of origin only constitutes ground to oppose enforcement as provided at art. V (1) (e) 

of the New York Convention when it was granted by a judicial decision, but not if it simply 

                                                
10 Trranslator’s note: Pourvoi en cassation. The Cour de Cassation is the Supreme Court of France in civil and criminal 

matters. 
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results ex lege from the available appeal against the award, was approved by legal writing 

(GABRIELLE KAUFMANN-KOHLER/ANTONIO RIGOZZI, Arbitrage international, 

2006, ch. 895, p. 359; DANIEL GIRSBERGER/NATHALIE VOSER, International 

Arbitration in Switzerland, 2008, ch. 1196, p. 359). 

 

3.3 The case law initiated by judgement 5P.371/1999 of March 21, 2000 must be confirmed. 

First of all, it is in harmony with the very text of the New York Convention which, with 

regard to that ground to refuse enforcement, refers to an award “suspended by a competent 

authority of the country in which, or under the law of which, that award was made”. A stay 

of enforcement ex lege is manifestly beyond the framework of that provision. 

 

Moreover, the grounds to refuse enforcement at art. V of the New York Convention must be 

interpreted restrictively in order to favour enforcement of the arbitral award 

(POUDRET/BESSON, op. cit. ch. 902, p.881; VAN DER BERG, The New York 

Arbitration Convention of 1958, p. 267/268). 

 

Finally, from a theoretical point of view, it appears delicate to hinder an international treaty 

seeking to facilitate the recognition of foreign arbitral awards simply by relying on a 

procedural rule of the state of the seat of the arbitration, which stays the enforcement of the 

award in that state as long as it is possible to attack the award by means of an extraordinary 

appeal. 

 

3.4 In view of the foregoing, it is appropriate to find that the stay of enforcement which art. 

1506 NCPC gives to the annulment proceedings does not constitute a defence authorising 

the Appellant to prevent the enforcement in Switzerland of the Award of June 5, 2007 and of 

the Addendum of October 17, 2007. 

 

That grievance is groundless. 

 

4.  

That result makes it unnecessary for the Federal Tribunal to review the Appellant’s grievance 

with regard to the possible appeals under French law when an arbitral award issued in France 

and subject to the ICC Rules is accompanied by a corrective or interpretative addendum. 
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5. 

In view of the foregoing, the appeal must be rejected. The Appellant, whose appeal is 

rejected, shall pay the judicial costs (art. 66 (1) LTF) and pay the costs of the Respondent (art. 

68 (1) and (2) LTF). 

 

Therefore, the Federal Tribunal pronounces: 

 

1) the appeal is rejected; 

 

2) the judicial costs, set at CHF 100’000.- shall be borne by the Appellant; 

 

3) the Appellant shall pay to the Respondent an amount of CHF 110’000.- for the Federal 

judicial proceedings; 

 

4) this judgement shall be notified to the representatives of the parties and to the Court of 

Justice of the Canton of Geneva. 

  

Lausanne, December 9, 2008 

 

 

In the name of the First Civil Law Court of the Swiss Federal Tribunal 

 

The presiding Judge:      The Clerk: 

 

 

CORBOZ       RAMELET 


